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UNITED STATTS DISTRICT COURT 


W.J. USERY, Secretary of Labor, 
Up’ ed States Department of Labor, 


Plainciff, OKDER TO SHOW CAUSL 
Vv - 72 Civ. 3031 (C&M) 
TTLERNATIONAL ORGANIZATION OF 
MASTERS, MATES AND PILOTS, 
INTERNATIONAL MARITIME DIVISION, 
TLA, AFL-CIO, 


Defendant. 


A judgment and order ("judpment'') having been 
enterej on April 15, 1976 declaring the 1971 election of 
the -efendant union's International officere and Offshore 
Division officers void; and said judgment having furtier 
ordered that a new election under the sujervision of the 
Secretary of Labor bo conducted for said officers in accor- 
dance with the provisions of 29 U.S.C. § 482(c); and said 
judyment having further ordered that the new election be 
coupleced no later than December 31, 1976 (unless a rium-off 
is nece@asary in which case the Secretary is authorized to 
exter d the completion date); and the Court having retained 
juriediction over thia matter until] the new election has 
been certified in accordance with 09 U.S.C. § 482(c); and 
the defendant union having ‘ran an appeal of said judgment, 
anc, as mandated by 29 U.S.C. 4 462(d), no stay of the 
court-vrdered election being , smaitted; and 

The Secretary of Labor, through his deleyee, Gerard 
Gumpertz, having conducted a pre-nomination/pre election 
conference on Hay 24, 1976 at which time ground rules for the 


new election were diecussed; and Mr. Gumpertz having written 


si ta aynuntit 
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to the union officiale three times requesting compliance 
with directives related to the forthcoming enpieviied elec- 
tion, the latest by letter dated June 15, 1976 wherein 
certein ground rules and the timing for each of the pro- 
cedures involved in the new election were set forth and 
compliance by the union with certain stated requirements re- 
quested not later than Jime 23, 1976; and the union having 
failed to comply with substantially all the Secretary's re- 
quirements by the close of business June 23, 1976, having 
instead by letter of June 22, 1975 taken issue with various 
directives of the Secretary; 

vuOW on motion of Robert Bb. Fiske, Jr. United States 
Attorney for the Southern District of New York, attorney for 
the plaintiff herein, and upon the annexed affidavit of 
Asaistant United States Attorney Dennison Young, Jr., toge- 


ther with the exhibits annexed thereto, and there appearing 


,,00d cause therefore, it is hereby 


ORDERED thet the defendant union shall show e, 
if there be any, before this Court at 2-00 r M. = LL 
ma 


7 , 1976 in Room - 2'703 ag United States Courthouse, 
Foley Square, New York, New York why an order should not be 
entered compelling the union to comply imnediately with the 
directives of the Secretary set forth in Mr. Gumperte' June 
15, 1976 letter; compelling the union to comply with all 
reasonable directives of the Secretary that may iesue here- 
after, anc requiring the union and each of ite officers and 
representatives not to delay or otherwise interfere with the 
election schedule set forth by the Secretary; and it ie 
further 

ORDERED that service of this order together with 


the aunexed documents siall be sufficient if a copy thereof 


A 2 


is served by a representative of the United Stated Depart- 
ment of Labor or a representative of the office cf the United 
States Attorney for the Southern Distriet of New York on a 
person of suitable age and discretion at the office of 


Marvin Schwartz, P.C., 243 Waverly Place, New York, New York 
10014, attorney for the defendant herein, no later than 
5:00 Fm. on June 20, 1976. , 


Dated: New York, New York 


June >, 1976 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


W. J. USERY, Secretary of Labor, : 
United States Department of Labor, 


Plaincife£, : AFFIDAVIT 

-v- : 72 Civ. 5031 (CBM) 
Aceon, GATES up POLS, OF 
Te Recto, MARITIME DIVISION, 

Defendant. t 
ee nee eee cer eneeeunse 

DENNISON YOUNG, JR., being duly sworn, deposes and 
says: 

1. I am an Assistant United States Attorney in 
the office of Robert B. Fiske, Jr., United States Attorney 
for the Southern District of New York and as such I am in 
charge of this action. 

2. I eubmic this affidavit in support of the 
plaintiff's motion for an order to show cause a) why the 
defendant union ("union") should not be compelled to comply 
immediately with the supervisory directives of the Secretary 
of Labor issued heretofore in connection with the new 
election previously ordered by this Court for certain of the 
union's officers; b) why the union should not be compelled 
to comply with all reasonable supervisory directives of the 
Secretary issued hereafter; and c) why the union and each 
of ite officers and representatives should not be ordered 
not to delay or otherwise interfere with the election 
schedule set forth by the Secretary. 

3. On April 15, 1976 a Judgment and Order ("Judg- 
mesit”’) was entered in this action whereby 


A) the 1971 election of the defendant 
union's International officers and its Offehore Division's 
officers was declared void; 

B) a new election under the Secretary of 
Labor's supervision was ordered to be conducted in accord- 
ance with Section 402 of the Labor Management Reporting and 
Disclosure Act (the “Act"), 29 U.S.C. §482(¢); and 

C) the new election was ordered to be con- 
pleted no later than December 31, 1976 (unless a run-off is 
necessary in which case the Secretary was authorized to 
extend the completion date). 

By that Judgment the Court aleo specifically has retained 
juriediction until the new election has been certified in 
accordance with 29 U.S.C. §482{s). A copy of the Judgment 
is annexed hereto ag Exhibit A. 

4. I am informed by the Department of Labor of 
the following: 

A) On May 24, 1976 the Secretary of Labor, 
through his delegee, Gerard Gumpertz, Deputy Area Administra- 
tor for the New York Area Office of the Labor-Management 
Services Administration, conducted a pre-nomination/pre- 
election conference with the union and other interested 
pexsons to discuss the ground rules for the new election. 

B) Subsequent to the conference Mr. Gumpertz 
exchanged a series of letters with the union. Mr. Gumperts 


requested therein inmediate compliance with at least a 


few specific directives Jiscussed at the conference, while 


the union inaisted on waiting for a more detailed letter 


from Mr. Guuperts regarding the ground rules genersaiiy. 


Annexed collectively hereto as Exhibit B are those letters. 

C) By letter of June 15, 1976 Mr. Gumpertz, 
after consultation with officials at the Department of Labor 
in Washington, D.C., established the ground rules for the 
forthcoming supervised election and set the target dates for 
each of the procedural steps involved in this lengthy elec- 
tion process. A copy of the June 15, 1976 letter is annexed 
hereto as Exhibit C. This letter called upon the union to 
make a number of decisions regarding certain essential 
matters and to do so by June 23, 1976. The wmion's seagoing 
membership had to be advised promptly of the forthcoming 
election and of their opportunities to participate in it 
in order to meet the targeted scheduling and thie could not 
be accomplished until the union informed the Department of 
Labor of its decisions. 

D) By letter of June 22, 1976, the union 
advised Mr. Gumpertz, however, that it could not and would 
not decide any matter as requested by the Secretary. 

Rather it took the eadttioe that only the membership at 

large could make the decisions in question and that the 
instructions or suggestions contained in Mr. Gumpertz’ letter 
were merely those of the Department of Labor and not orders 
of a Court. Additionally it itemized certain objections to 

a number of instructions or points raised by the Secretary 

in Mr. Gumpertz’ letter. A copy of the union's June 22, 


1976 letter is annexed hereto as Exhibit D. 


53. As then Circuit Judge Stevens pointed out in 


Brennan v. Local 551, United A., A. & A. Workers of A. Inc., 
486 F. 2d 6 (/th Cir. 1973) the Secretary is the one who is 
authorized to make supervisory decisions. Hie authority is 
exceptionally broad and his decisions made in connection 
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therewith wust be heeded by the union. Unless the Secre- 
tary's decisions and directives are arbitrary and capricious, 
the union must consider them conclusive. 

If a wnion could challenge every ruling by the 
Secretary in a separate court proceding, it could effectively 
delay the new election and frustrate the supervisory autho- 
rity of the Secretary, that supervisory expertise which 
Congrese decided was essential to remedy a tainted election. 
Such interference should not be tolerated for it can only 
add an extraordinary burden on the Court which was not at 
all envisioned in the scheme of the Act. 

What is apparent here fe that in addition to 
delaying the court-ordered election the union wants this 
Court to order it to obey the Secretary's directives thereby 
giving those directives the imprimatur of "court-orders”. 
This presumably would help the union defend feared lawsuits 
from disgruntled wembers which may arise from adhering to 
the Secretary's instructions without challenge. It is sub- 
nitted that such orders of the Court should not be necessery. 
Issue having been joined, however, it is now important that 
this Court issue the appropriate orders to ensure thet the 
Secretary's supervisory instructione will be obeyed on pain 


of contempt 1f necessary.* 


* In the Secretary's 9g Memorandum submitted on his 


summary judgment motion ein, the scope of the Secre- 
trary's supervisory authority ie discussed more fully (Point 
VII). Additionally, the Secretary hes further elaborated on 
the aubject in his brief submitted cto the Court of Appeals 
for the Second Circuit (Point III). As thie Court may know, 
the union age from the judgment of this Court entered 
Apzil 15, 1976. Oral argument was heard on June 18, 1976 
and the matter is still pending. 


zor che convenience of the Court, we submit herewith 
additional copies of che Secretary's —— motion 
papers and his oe brief. The union ) previously 
been supplied with copies. We also submit copies of the 
union's papers submitted in response to the summary judgment 
motion ee vell as ite appellate briefs and copies of the 
IOMMAP Constitution (January 20, 1975) and the Offshore 
Division By-Lawe (October 1, 1970 - ae amended) pursuant to 
which the court-ordered election is being conducted, insofar 
as the provisions therein ere lawful and practicable. 


he 


{ 
| 
$ 
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If the union were permitted to delay the super- 
vieed election by defying the Secretary's instructions, as it 
ie doing here, not only would it be preventing che tainted 
election from being remedied quickly, but, de facto, it 
also would be causing the court-ordered election to be 
stayed pending appeal -- which te directly contrary to 
section 482(d) of the Act. It ie respectfully urged that 
thie Court not permit this to heppen. 

6. Te te evident, it is submitted, that the 
instructions contained in Mr. Gumperte' letter of June 15, 
1976 are eminently reasonable end their review, with the 


exception of perhaps one, should not even have been forced 


on this Court by the union. We have prepared a brief sui- 


nary of the points reised therein and disputed by the union 
with a background explanation for each end annex this 
“Analysis” hereto as Exhibit E. 

7. The one iseue that perhepe deserves further 
comment at this point relates to certain illegel provisions 
of the union's International Constitution and Offshore 
Division ly-Lawe. As etructured therein, the three Inter- 
national officers - who are elected by a vote emong all the 
members of the union - autouatically become the three top 
officers of the Offshore Division. No separate election 
amony, the members of the Offshore Divison only is held for 
the Offshore Division's Executive Officer, Assistant Execu- 
tive Officer and Financial Officer and this, the Secretary 
has argued, is violative of the Act. The illegality of this 
scheme is fully described in the Secretary's appellate brief 
(pp. 36-43) as well as in the Secretary's Reply Memorandum 


submitted on the summary judgment motion (Point VII) and the 
Court is respectfully referred thereto.* 

Procedurally, however, it is important to note 
thet on this issue che union had originally moved for 
eummary judgmenc. While che Secretary briefed the issue in 
his reply memorandum, he also suggested that a decision 
thereon was not necessary to void the 1971 election - all 
that was necessary for that was the Newsletter - nor was it 
clear that a decision on it would even be necessary during 
supervision. Unless and until the union defied the Secre- 


‘cary's supervisory directives to modify this illegal scheme, 


there was no certainty the Court would be called upon to 
rule on it. 

This Court's restraint seems to have been en exer- 
cise in futility. The wuion appealed this Court's decision 
not to rule on thie iesue and now also refuses to modify the 
echene pursuant to the Secretary's supervisory inetruction. 
While the Secretary suggested to the Court of Appeale that 
it could decide this controversy end indeed urged it to do 
eo, since there ie nothing more than a matter of law invel- 
ved, there is no assurance that it will be decided quickly 
or, for that matter, at all. Accordingly, for this election 
net to be delayed further, it is importance for this Court 
te declare this scheme illegal now and to order the wion to 
adhere to the Secretary's instructions with respect to 
allowing the Offshore Division - a separate labor organiza- 
tion wich ite om cxecutive officers -to elect ite own 
officers without che intrusion of non-members’ votes. The 
organizations elect cheir oy papeseentenives” by ;: wth 
among their own "members in etanding” alone. See eg. 
the preamble to the Act, 29 U.S.C. §401(a) and Sections 


&8l(a), (b) and (d) of Title 29 (those sections mandating 
that elections be hel 
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union should not be permictad by ite own defiance to de 
facto stay the court-ordered new election. 

8. In short, the union has now defied the Se- 
cretary's supervisory instructions with respect to the 
court-ordered election of its officers and wmlees the 
instant order to show cause is signed and the Court inst- 
Fucts the union to obey the Secretary's directives, the 
election timing will be seriously jeopardised causing it to 
yun based the deadline embodied in the Court's order, if 
that has not already happened. Continued delay necessarily 
deprives the union members of a prompt remedial election, 

a delay which {s precisely what Congrese sought to avoid. 

9. No previous application has been made for : 
the relief sought herein. 

WHEREFORE, it is respectfully prayed that the 


: ¢ 
annexed order to show cause be signed. * 


~ 


Assistant United States Attorney 


Sworn to before me this 


39 day of June, 1976. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ce ee eee 6 ke ow we ee: X 


W. J. USERY, Secretary of Labor,: 
United States Department of 
Labor, ' 


Plaintiff, 
JUDGMENT AND ORDER 
Ve 


oer 


72 Civ. 5031 (CB 
INTERNATIONAL ORGANIZATION OF 
MASTERS, MATES AND PILOTS, 
INTERNATIONAL MARITIME DIVISION, : 
ILA, AFL-CIO, 


eo 


Poser ae 


# 5 the? 


. 


Mend 


Defendants. 


= aman a he 


The above action having been brought by the 


Secretary of Labor of the United States Department of Labor, 


“(the "Secretary") pursuant to Section 402 of the Labor 


eee 


Management Reporting and Disclosure Act, 29 U.S.C. §482, 
seeking to void the 1971 election of all International 
officers of the defendant union, International Organizaticn 
of Masters, Mates and Pilots and all the officers of the 


defendant union's Offshore Division and to have a new 


selection for those positions ordered conducted under the 


| supervision of the Secretary and 

The Secretary having moved for summary judgment 
| on the issues involved herein, and 
The Court on March 17, 1976 having handed down 
a Memorandum Opinion granting summary judgment to the 
plaintiff, Secretary of Labor, 
NOW, on motion of Robert B. Fiske, Jr., United 
States Attorney for the Southern District of ).4 York, 


attorney for plaintiff herein, it 1s hereby 


; ib LEY 

ya I My b i§ Sew Yor’ 
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DY, IR. 1m . 
ORDERED, ADJUDGED AND DECREED that: 


(1) the 1971 election of all Internacional 
officers of the defendant union, International Organization 
of Masters, Mates and Pilots, and all the officers of the 
defendant union's Offshore Division is hereby declared void; 
and 

(2) a new election under the supervision of the 
Secretary of Labor shall be conducted for all International 
officers of the defendant union and all officers of the 
defendant union's Offshore Division in accordance with 
Section 402(c) of the Labor Management Reporting and Dis- 
closure Act, 29 U.S.C. §482(c); and said new election shall 
be completed no later than December 31, 1976, provided, how- 

le that in the event any run-off election becomes 
recessary the Secretary shall have the authority to 
determine the date by which said run-off election shall be 
completed; and 

(3) the Court shall retain jurisdiction over this 
matter until said new eleciion has been certified in 


accordance with Section 402(c) of the Labor Management 


i 
i Reporting and Disclosure Act, 29 U.S.c. §482(c). 
i 
i 


Dated: New York, New York 


“Titaree 25, 197% _ 

\ | 

a TA, ‘ \ Ls a ae i 

CONSTANCE BAKER MOTLEY i 
United States District Judge 


Judgment entered this 


is” day of Lofrel » 1976 
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J. S. DEPARIMEN OF LAGOR 


LADOR-MANAGEMCNT SERVICES ADMINISTRATION 
ZEFCOEWAL LALA 
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NILW VORK, NLW YORK 10007 


CERTIFIED - RETURN RECEIPT i 


June 3, 1976 


Captain Prank Seavo, President 

International Organization of 
Masters, Mates and Pilots 

39 Broadway 

Mew York, N. Y. 10001, 


Dear Captain Scavc: 


This pertains to a conference held at the office of tne International 

Organization, attended by Captains Robert J. Lowen and Gerald Johnson, 
Burton Epstein, Esq., as well as by Compliance Officers Richard Montross 
and Hona Sokolsky from this office. 


As Mr. Montrose told the umion representatives, we wil 
future forward a letter to all attendees at the . 
in which we will list the major ground rules discussed 


Pending the issuance of that letter, it is essential that certain 

be taken imeedia te ly so as not to delay the schedule for nomination and 
election discussed at the pre-election conference. As you know, the 
schedule is des <ied to comply with the Federal District Court order 
regarding completion of the election by December 31, 1976. 

Specifically, it 15 necessary that the nomination notice to the memLercniy 
be mailed on or about June 21, 1976. This notice must contain definitive 
ss onaenicaneee as to the alternate ways of nominating candidates for the 
various offices. Thus, you should decide immediately whether a special 
convention for tue purpose of nominations will be held so that the 
nomination notice may be worded accordingly. No ruling was made at the 
pre-election ¢ conference that would have any impact on your decisic:. 
regarding tie convention, except our expressed opinion that such a 
convention would be eabieely acceptable to this Department. 


iil ieomie hd i 


Once you have made the decision regarding the Special convention, we 
request that you beyrin immediately to draft a nomination notice to tne 
membership so that it may be mailed according to schedule. Please feel 
free to consult with Compliance Officer Montrose regarding the composition 
of this notice, 


Your prompt acknowledroment of this ietter will be appreciatec. 


Very truly yours, 


Goreard Gumpert: 
Deputy Area Administrator 


GG/lrl 


Captain Robert J. Lowen, 
Secretary-Treasurer 


Captain Gerald Johnson, 
Executive Vice President 


Burton Epstein, Esquire 


Dennis Young, Jr., Assistant U.S. Attorney 
Southern District of New York 


Rudolph DeMeo, Esquire 
U.S. Dept. of Lanor, 
Solicitor of Lubor 


NYRO 


RECEIPT COR CERTIFIE' 7 *tL—230. (plus postag- 


eri teenie in: a in 


es eee = 
o POSTMARK 
#on Vy i ae att 


SIPtit Anu to 
Stab Pen Am COM 


CFUIOWAL SERVICIS FUT AEMITIONS. TEES 
Mie Rt Megs reo At tes toe 
RECENT ' ? 2 Shows to whom. Mite arn whee Geuseted 
Stevicts | A Fg te artes ens gai 
DELIVER TU ADDHESSEE ff 
SCECIAL DELIVENY (entre tae remiee 1 
een 


PS Ferm MO INSEPPICE COULAME! FROVIOIN Seo s#ner aco 


Aye. yar; #09 Wil Pe) VIL Ait le an 


Ta 


A 47 


Law Orrices 


MARVIN SCHWARTZ, 


243 WAVERLY MLACE 


MARVIN BCHMWARTZ NEW YORK, N.Y 100146 


June 3, 1976 


BURTON ™ EMSTEIN 


Mr. Gerard Gumpertz 
Deputy Area Director 
United States 

Department of Labor 
Labor-Management 

Services Administration 
26 Federal Plaza 

New York, New York 10007 


Re: Usery v. IOMM&P 
72 Civ, 5031 


Dear Mr. Gumpertz: 
At the meeting held on May 24, 1976, you advised that 

within a few days you would be forwarding to the union office, 

to the undersigned and to other appropriate parties, the pro- 

cedures that the Department of Labor was going to formulate 

with respect to the election that was ordered by Judge Motley 

in the above captioned matter. These procedures were to include, 

among other things, a listing of the Executive Officers of the 

MM&P's Offshore Division which the Department considered were 

necessary to be on the ballot. 


To date, we have received no such letter from you ana 
I am informed by the MM&P office at 39 Broadway that they have 
received no such letter from you either. 


I so advised Mr. Montrose at the meeting held at the 
MM&P on Tuesday, June 1, 1976, and Mr. Montrose indicated to me 
that the letter would be forthcoming within a few days. 


As you will recall, it was indicated to you at the May 
24, 1976 meeting that all parties, naturally, were reserving their 
rights to protest with respect to anythihg that the Department 
might formulate concerning the electior. 


Please be good enough to promptly forward to us and to 
all the other appropriate parties your letter concerning the MM&P 


Mr. Gerard Gumpertz June 3, 1976 


election, so that it may be reviewed for consideration of what 
action, if any, should be taken with respect thereto. 


Very truly yours, 


MARVIN SCHWARTZ 


ey A 
Burton M. Epst 


BME: EML 


CC: Captain Frank T. Scavo 
Captain Gerald L. Johnson 
Captain Robert J. Lowen 
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MARVIN SCHWARTZ, P. C. 


243 WAVERLY PLACE 


MARVIN SCHWARTZ NEW YORK N.Y. 10014 
BURTON mM EPSTEIN 


i2iz) 60) - 28780 


June 4, 1976 


Mr. Gerard Gumpertz 

Deputy Area Director 
United States 

Department of Labor 
Labor-Management 

Services Administration 

26 Federal Plaza : 
New York, New York 10007 


Re: Usery v. MM&P 
72 Civ. 5031 
Your File 30-4167 


Dear Mr. Gumpertz: 


I have received a copy of your letter to Captain Scavo 
dated June 3, 1976 with reference to the above captioned matter. 
I trust that you have by now received my letter to you of June <. 


Your comments about forwarding a letter concerning the 
ground rules for the election “in the very near future" is at 
variance with Mr. Montrose's advice at the June 1, 1976 meeting 
that such letter would be forthcoming within a few days, ara 
was, naturally, at variance with your prior advice at the May 
24, 1976 meeting that such letter would be forthcoming within a 
few days. 


In my letter to you of June 3, 1976, I have pointed out 
the necessity of a prompt receipt of your "ground rules" letter. 
Your delay in furnishing this material is prejudicing any parties 
who might wish ’o raise an objection to the procedures and other 
matters that the Department is formulating with-respect to the 
election. | 


Very truly yours, 


MARVIN SCHWARTZ 


a BY | 
BME: EML “Burton M. Epstein 
CC: Captain Frank T. Scavo 

Captain Gerald L. Johnson 

Captain Robert J. Lowen 


~U. S. DEPARIME! f OF LABOR” 


LA. A-MANAGEMENT SERV'CES ADMINISTR~.ION 
2 FEDERAL PLAZA i 


NEW YORK, NEW YORK 10007 
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June 8, 1976 


Burton M. Epstein, Esq. 
Co-Counsei 

International Organization of 
Mates and Pilots 

243 Waverly Place 

New York, N. Y. 10014 


Dear Mr. Epstein: 


This letter is to acknowledge your letters of June 3 and June 4, 
and to advise that the letter relating to the 

conference held May 2l,, 1976, will be sent to 

as possible early next week. 


hile you acknowledge my letter to Captain Scavo, dated June 3, 
you do not mention that it advised Captain Scavo to proceed with 
business of calling the special convention and putting in to motion 
the preparation of the nomination notice. 


It is not necessary to wait for the letter setting out the grouna rules 
before making these decisions since they must be made by the union as 
early as possible so as to remain within the time limit established boy 
the Federal Court. 


Very truly yours, 


Dg Re: gg 


GERARD cUIN@phTz <P War 
Deputy Area Administrator : 


cc: Captain Frank T. Scavo 
Captain Gerald L. Johnson 
Captain Robert J. Lowen 
Dennison Young, Jr., AUSA 


Rudolph DeMeo, Esq. 
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MARVIN SCHWARTZ, P. C. 


243 WAVERLY PLACE 


MARVIN SCHWARTZ NEW YORK.N.Y. 10014 
BURTON M EPSTEIN 


(212) 601-2280 


June ll, 1976 


Mr. Gerard Gumpertz 

Deputy Area Administrator 

U.S. Department of Labor 

Labor-Management Services 
Administration 

26 Federal Plaza 

New York, New York 10007 


Dear Mr. Gumpertz: 


I am baffled by the contents of your letter dated June 
B, 1976. 


You acknowledge that you have still not sent to the Union 
and other interested parties the Department's letter containing 
the procedures that the Department of Labor was going to formulate 
with respect to the election, which procedures were to include, 
among other things. a listing of the officers of the MM&P's Off- 
shore Division which the Department considered were necessary to 
be on the ballot. 


I remind you that at the meeting held on May 24, 1976, 
you advised that within a few days after the meeting you would 
be forwarding t» the Union office, to the undersigned and to the 
other appropriate parties, such a letter. You will also recall 
that at the May 24th meeting all parties present advised that they 
were reserving their rights to protest with respect to anything 
that the Department might formulate concerning the election. I 
reminded you of this in my letters of June 3 and 4, 1976. 


Consequently, I cannot understand your statement that the 
preparation of a nomination notice can now be put into motion when 
the Department has not as yet advised what their formulation for 
the election is, and, naturally, no individual or the Union has 


had an opportunity to raise any objection they might have with 
respect thereto 


Mr. Gerard Gumpertz June ll, 1976 


It is your delay in furnishing the letter which will lead 
to any time problems that may arise. I certainly hope that you 
do not think that by delaying your letter you will be able to 
foreclose the rights of any party to raise a protest with respect 
to your formulation concerning the election under the pressure of 
the time limit established by the Federal Court. Any such time 
pressure is being created by you and your failure to furnish the 
letter within the time frame you initially indicated. 


Very truly yours, 


MARVIN SCHWARTZ 
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( } : ey % vee 
Burton M. Epstein 


BME: EML 


CC: Captain Frank T. Scavo 
Captain Robert J. Lowen 
Captain Gerald L. Johnson 
Dennison Young,Jr., Esq. 
Rudolph DeMeo, Esq. 


U. S. DEPARTMENT OF LABOR 


LADOR-MANAGEMENT SERVICES ADMINISTRATION 
26 FEDERAL PLAZA 


NEW YORK. NiwW YOR 10007 
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June 15, 1976 % 


be 
In Reply Refer To: = 
30-4167 cS 


Capt. Frank Scavo 

President 

Intermational Organization of 
Masters, Mates & Pilots 

39 Broadway 

New York, N. Y. 


Dear Cant. Scavo: 


Pursuant to an Order of the United States District Court, Southern 
District of New York, dated April 14, 1976, for a new officer election 

of the International Organization of Masters, Mates and Pi_.=s and the 
Off-Shore Division, a subordinate labor organization of the International, 
a pre-nomination and vre- waves tion conference was held on Mcnday, 

May 2, 1976 in Room 305, 26 Federal Plaza, New York, N.Y. The conferenc: 
was held for tne purpose of notifying those concerned of the Labor 
Department's role in tne election and for the establisnment of erounc 
rules governing the nomination and election. 


The undersigned, acting as chairman, opened the conferonce by citinz the 
order mandating new noninzetions ena a new election for the officers of 
the International Union and the Off-Snore Division, to be completed not 
later than December 31, 1976, and to be held under the supervision of the 
Secretary of Labor. 


The election will be conducted in accordance with the International's 
Constitution dated Jenuary 20, 1975, and the Off-Shore Division's By-Laws 
dated October 1, 1970, with avpliceble anendments, insofar ac lawful ad 
practiceble. All final decisicrs regarding the conduct of the nominations 
and election will be made by tne unéersigned wne is the duly authorized 
representative of the Secretary of Labor. 


It is noted that, while extensive discussion was held at the conference 
regarding most of the iteme contained in this letter, sone of tnese soints 
may not have surfaced but are included in the folluwing greund rules. 


This letter spells out certain actions which the urion -ust take by a 
certain date. These necessary Actions ure Sumbatineld near tne end cf _ 
the letter. 


The first matter discussed was the election of the Off-Shore Division's 
Shree principal officers. The chairman indicated that the Orrecira. 
international officers tay mot serve in these Off-Shore Division positions, 
as is presently required ey the Division's By-Laws. In order to comply 
with federal law, wombers of the Off-Shore Division must elect the Executiv 
Officer, Assistant Exccutive Officer, and Financial Officer, hereinafter 
referred to as "princiral officers". These three principal officer: will 
Carry such other tities as the union may decide, 


Presidents sit on the 
make a chance in 1 Mvision esentation on the B 
must be made veyed h undersisned in writing n 
June 23, 1975, that nowination notices may be prepared 
% ad t 
the absence of : ; cis) ion a the union, the ballot wiil 
the three Vice Pr sit on the General Executive Board. 


All members of the International Organization of “asters, Mates and 
will be entitled to vote te the election for International President 
Rational Executive Vice Presi dent, aad Secretcry-Treascurer. Only 

of the Off-Shore Division will elect the following: officer 


the three principal officers mentione? above: 


in addition 


Vice-President, Atlantic, Port Agent of New Yort 
Vice-President, Gulr, Port Asent of Galvestor, 

~~ 
Vice-President, Pacific, Port Arent sf Sun 


New England Area, Bocton, Massachusetts 


Atea, Fort of Providenc- 
‘a } 


Churleston, S.C. 
vO fort. Agent of Now Yor: 
Four sssistant Pert Apents of Now York 
Port Acent, Taltimore, Maryland 


Assistant Port Arent, Ballinere, 


Assistant Port Arent, EBaltizrore and Pailadelpnia, Pennsylvania 


Port Agent, Jacksonville, Florida 


Port Agent, Mooile, Alabama 


Port Agent, 


Two (2) Assistant Port Agents, Houston, Texas 


Assistant Fort Arent, Galveston, Texas 

Port Agent, Norfolk, Virginia 

Assistant Port Agent, Norfolk, Virginia 

Port Agent, New Orleans, Louisiana 

Three (3) Assistant Port Agents, New Orleans, Louisian 
Port Agent, Port Arthur, Texas 

Port Arent, Portland, Oregon 


Port Agent, Seattle, Washington 


Executive Assistant Port Agent, San Francisco, Culifornia 
Three (3) Assistant Port Agents, San Francisco, California 
Port Agent, Wilmington, California 

Assistant Port Agent, Wilmington, California 


The Hy-Laws of the Off-Shore Division provide that ~ 

Executive Council snall have the authority to ciosc, 

ports and to desimate all field representatives because of economi 

necessity or service to the membership. Such action may affect the numbe 

and titles of tho above listed offices for election. Any action which aay 
affect the menber of officer positions, described above, must be taken a 

comaunicatec “te the undersimned not later than June 23, 1976, complete 

with the reasons on which such action ia based. 


The tern of office for all International and Off-Shore Division Offices 
igs three years. 


Rliribility to Hold Office 


The By-Laws of the Off-Srore Division require that cundidates for office 
have at least four (l:) years membership, wo immediately prior to the 
nomination, in addition to a Good Standing provision. 


Union representatives indicated that the union has not taken in any new 
members for the past five years. Therefore, the great sean eapibtige has more 
than five years membership an¢ less than 24 of the membership would be 
unqualified for nomination because of the four (1,) year reaquirement. The 
chaizman then stated the By-Law provision on eligibility would prevail in 
this particular election, subject to verification by the Labor Departaent 
of the figures provided by union representatives, not later than 

June 23, 7976. 


Jt is noted that a member is not precluded from running for more 
office, provided that he is separately elected for each office. 

Snore Division by-Laws, however, state that "INO member may be a candida 
for more than one paid elective office in any election." 


Election of Delerates 


Wherever an officer cof the International or the Off-Shore Division 
convention delegate by virtue of his office, that fact will be refl 
on the ballot. Positions for other delegates may be placed on the 
at the union's option. It is noted that the election of delegates i 
covered by the provisions of the Labor-Management Reporting and Dise 
Act of 1959 and, therefore, is not subject to the Secretary's wagewet at 
fF The three principal officers of tne Off-Shore Division may, at the 
option, be convention delegates by virtue of their office. 


iM 
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The decisions r parding election of delegates must be made by the union and 
communicated le undersisred not later than June 23, 1976 in order to be 
properly reflected in the nomination notice. Im the absence of any decision 
by the union, the ballot will reflect delepate status only in those cases 
where an elected officer becomes a delegute by virtue of his oificer p sition. 


The Secretary's supcrvision with respect to any election of delegates will 
be limited to action necessary to insure that the election of officers is 
conducted properly. 
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Deadline tor Returr. of Ballots 


All voted ballots must be mailed by members; no ballots returned in 
will be accepted. Envelopes containing ballots must be received 
than 5:00 P.M. on the 90th day of the election. A six day grace 
beginning immediately after the 99th day will provide an opportunity 
accept or reject ballots received duriimz this period depending on 
factors. Ballot: vie a poatrark dated after the 9Oth day, or no 
mark but rec ter a 90th day will not be counted. Hal ee 
bearing a ceeds jecibne postmark datcd prior to the 90th 
accepted as required by constitutional provision. Ballots 


legible postmark received by the 90th day will be covnted. 
Pallyine of the 


The international Constitution provides for the selection 
ballotine azency by vote of the Convention. Should it be 
reasons of economy, to fave employe ses or union meubers wno are not 
perform the functions agualiy” ‘Carried out by the outside balloti 

the nies Department will not s08e such a decision. The Denar 
however, will pr de only supervision over noinations and election 
will not under any conditicn p many of the balloting 
The Departient"s position will be +t gaue if there 

the union decides avtainst the 1 Of an outside ballo 


of 


. 
LQ Pluralit 


Candidates fcr Internationa receive 
than 468s of the valid votes cou in order to 

new principal officers af the Off-Shore Division wi il 
pane requircucnts for electi 8 apply to a other < 
Division, which is by majority e of the valid ballo 
Off-Sl.ore Division. 


Tne International’s Constitution provides that all challenges be made at 

the time of the counting of the ballots and directed to the International 
Baliot Committee which may refer any challenges to the lupartial Pailotin 
Agency. Under the procedures ot the Labor Department, which will govern 

here, complaints on the conduct o: the election may ce mz-de at anytine 


before, during or up to ten days after the clection. 


Complaints may be made directly to the Department of Labor. They may be 
made orally or in writing and should be addressed to: 


Compliance Officer Richard Montross 
U. S. Department of Labor, — 4751 
26 Federal Plaza 
New York, N. Y. 10007 

Phone: 212-26),-196) 


Schedule of Election 
Assuming tnat the union will decide to hold a Special Convention for 
nomination purposes, the following tentative schedule for the election was 
discussed at the meeting and is established. 
FRIDAY, JU 25 (Approximate 
Nomination notices and petition blanks to printer. 
WEDNESDAY, JUNE 30 (Approximate 
Nominavion notices ani petition blanks mailed to 
membership and union halls. Notice will advise 


membership regarding available method(s) of 
nonination,. 


MONDAY, AUCUST 2 to FRIDAY, AUGUST 6 (Approximate) 


Nomination at Special Convention (if held). 
FRIDAY, AUCUS? 6 

Close of nomination (including nomination by petition). 

(Note: Should the union decide not to call a convention, 

the nomination by petition period will be extended. ) 

MONDAY, AUGUST 9 

Qualified and unqualified candidates notified by telegram. 
THURSDAY, AUGUST 19 


Last day for receipt of candidates' acceptance, pictures 
and statements to be included on the ballot. 


MONDAY, AUGUST 22 

Notice of election and billot to printer. 

Election edition of union publication to printer. 
MONDAY, AUGUGT 

Election edition of union publication mailed. 
FRIDAY, SEPPECPT? 3 
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Department. 


s stated by the undersigned o Vik occas including a letter 
addressed to you, dited June | Y/O, and a letter addressed to your 
attorney on June 210, 10 4 Gi 1 to move promptly in order to 
couply withletter and i the District Court Order. 
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The following is a suamary of the actions which the union is required &: 
= 


take in response to the U. S. District Court Order and the Department of 
Labor's supervisory authority: 
! J * 


1. Decision to be veceived by this office not later than 
June 23, 1976 as to the titles to be carried by the three 
principal officers of the Off-Shore Division. 


2. Decision to be received by this office not later than 


June 23, 1976 as to the titles of Off-Shore Division officers 
who will represent the Division on the General Executive Board. 


3. Decision to be received by this office not later than 
June 23, 1976 as to the Off-Shore Division officer positions 
to be filled in the 1976 supervised election, in addition to 
the three principal officer positions. 


lh. Decision to be received by this office not later than 
June 23, 1976 as to any delegate positions to be filled in 
the 1976 supervised election. 


5. Decision to be received by this office not later than 
June 23, 1976 as to whether a special convention for the 
purpose of nomination will be held; and if so, where and 
when. 


6. If it is the union's decision that no convention is to be 
held, a decision as to the method of selecting an International 
Ballot Committee, if any, must be communicated to this office 
not later than June 23, 1976. 


7. Decision to be received by this cffice not later than 
June 23, 1976 ac to whether an outside vDalloting agency will 
be retained by tne union. If this decision is to be made at 
the convention, it may be deferred until the dete of the 
convention. However, the identities of the individual union 
employees and/or menbers responsible for performing all necessary 
functions in connection with nominations and election must be 
communicated to this office not later than June 23, 1976. The 
selection of such individuals is particularly important if the 
election of the International Ballot Committee must await a 
corsartion in A -+ 1976. 


8. The mionm. ‘nform this office, not later than June 23, 1976, 
of the number of union rembers in tre Off-Shore Division, who 
presently qualify tor union office under the Division's By-“aws, 

as well as the total of all memters of the Division. 


This office stands ready at any time to provide aivice in accordance with 
the Secretary's supervisory vole. Ycur cooperation and that of your staff 
will be appreciated. 


Very truly yours, 


[x Ss ae bestitheestthenath nat en 
f CERARD GOiPERTZ 
Deputy Area Administrator 
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New York, hei. 


Mr. Timothy A. 3 
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Hollywood, Fla. 
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Gan Francisco, Calif. 9h103 


Mr. D. A. McLean 
P. 0. Box 191 
White Horse Beach, Mass. 02381 


Mr. Dennis A. Keavey 
19 Beacon Street 
Norwalk, Conn. 


Captain Robert 0. Thompson, Assistant Port Agent 
105 Washington Street 
New York, N. Y. 10006 


Captain E. K. Swanson, Assistant Port Agent 
105 Washington Street 
New York, N. Y. 10006 


Captain John Seybert 
3 Uphill Lane 
Woodbury, N. Y. 11797 


Captain David C. Haa 
40 30th Avenue North 
Myrtle Beach, S. C. 29577 


C. L. Dauksenich 

P. 0. Box 252 

15 State St. 

New York, '.¥. 1000) 


Captain “obert MacAlvanah 
P. 0. Box 5366 
Light House Point, Fla. 3306), 


Captain Lawrence A. Burlingame 
1959 Kennedy Boulevard 
Jersey City, N. J. 07305 


Captain Orion A. Larson, Executive Vice President 
Off-Shore Division (Pacific) IOMM&P 

2576 26th Ave. 

San Francisco, Calif. 9716 


George Vance 
7013 Glenn Street 
Metairic, La. 70003 


Captain Robert B. Wright 
480 Piezzi Road 
Santa Rosa, Calif. 


Captain Victor Soto 
24,82 Neptune Avenue 
Seaford, N. Y. 


Ernest Cohen, Esq. 


Jaffe, Cohen, Derman & Crys 


275 Seventh Avenue 
New York, N. Y. 


Captain Lloyd W. Sheidon 
G ae 


Apartamento LaGranja 
San Pedro, San Jose, Costa 
bd 9 


Captain Jack Ofe 
17267) So. West 
Oswego, Oregon 


Captain Hicholas ba Recca 
51 Oak Lawn Drive 


open 


Metairie, La. 70903 
Captain Charles Norstrand 
320 8. Surt Road 
Hollywood, Fla. 3302% 


Captain Henry L. Nereaux 
163 W. 17th Street 
New York, N.Y. 10011 


Captain John Morales 
b7-43 39th reet 
Long Island 
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City, 
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Captain Cnarles 
PED 71 
Princeton, 


Captain Ashley Gordon 
9938 Hinds St. 
Houston, Texas 


{ica 


Cornelius Coyle 
3123 Campt Street 
New Orleans, La. 79115 


Captain Joseph B. Gaier 
23 Timberlane Dr. 
Colonia, N. J. 07°67 
Mr. Thomas F. O'C 
P. 0. Box 17 
Warn Springs, Va. 
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Captain Robert I 

i. 0. Masters, 

26), River Road 
Manasquan, N. J. 08736 


Captain Edward G 
Assistant Port 
105 Washington 
New York, N. Y 


Captain Jose A. Morales, 
423 Gravier Street 
New Orleans, La. 70130 
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Coast Regional ftepresentative 
- Pilot Division 


Captain E. W. Simsons, Port Agent 


1058 West 39th Strect 
Norfolk, Va. 23508 


Walter J. Anderson 
215 Second Street 
Chickasaw, Ala. 36611 


Mr. James T. Hopkins, Jr. 


We a LA Tn sees 
7828 Woodside Terrace, Ap 


Glen Burnie, Md. 21061 
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international ‘Irganization ct 


+ Masters, Mates & Pilots 
39 Broadway New York NY 10006 A212) 044 8505/Cebe BHiIOCEDECK/Telex No 12-5856 


FRANK T SCAVO 
international President 


GERALD t JOP 5014 
internationc. cuecubve Vice Preuiden! 


BORERT) LOWEN 
taternotional Secretary Treasure: 


Mr. Gerard Gumpert. 

Deputy Area Administrator 

U. S. Department of J.abor 

Labor-Management Services 
Adm’ nistration 

26 Federal Plaza 

New York, New York 10007 


Re: YOur File 30-4(G/ 


Dear Mr. Gumpertz: 


This will acknowledge receipt Or your letter 
dated June 15, 1976 concerning the International 
Organitation of Masters, Mates & Pilots and the 
Offshore Division of the Inte: iational Organizatior. 
of Masters, Mates & Pilots. 


Let me say at the outset that your basic re- 
quest that the “Union” reach certain agreements 
with you or come to some “decision” on matters you 
discuss, cannot be compiied with by me as President 
nor by the Offshore Division Executive Council, nor 
by the General Executive Board of the Internationa, 
Organization of Masters, Mates & Pilots nor even by 
the highest governing authority of the Union, the 
Convention. 


: 


What your letter outlines, in many areas, are 
suggestions or instructior for complete changes i 
the Constitution of the International Organization 
of Masters, Mates & Pilots and in the Hy-lLaws of ¢ 
Offshore Division which, according to those documents, 
are changes that can be made only by membership refer- 
endum. Consequently, your desire that the "Union" 
make certain decisions, relates to decisions which are 
only in,the hands of the membership. 


ee c 
sats 


elt ealiGna, MARINE DISION OF IME INTERNATIONAL LONGSHOREMLNS ASSOCIATION / AKL CO 


Mr. Gerard Gumpertz June 22, 1976 
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Moreover, the suggestions or instructions 
in your letter are those only of the Department of 
Labor and are not Orders of the Court. Any possible 
agreement with them at this stage that might be made 
by me or by any of the members of the above mentioned 
executive bodies could subject the individuals so 
agreeing to iaw suits brought by a member or members 
for taking action beyond their authority, and conse- 
guently action which constitutes a breach of their 
fiduciary responsibilities. Until these "instructions" 
with respect to any matters that require a change in 
the Constitution or By-Laws become Orders of the Court, 
neither I nor the executive bodies of the International 
or the Offshore Division have the authority to agree 
therewith. 


With regard to the several matters outlined in 
your letter, let me make the following comments: 


officers and Term of Office - Page 2 


At page 2 of your letter you state: ~..... that 
the principal international officers may not serve in 
these Off-Shore Division positions, as is presently 
required by the Division's By-Laws. In order to com- 
ply with federal law, members of the Off-Shore Division 
must elect the Executive Officer, Assistant Executive 
Officer, and Financial Officer, hereinafter referred 
to as ‘principal officers’. These three principal 
officers will carry such other titles as the union 
may decide.” 


First of all, this issue is one that remains 
unresolved in the lawsuit. It has never been passed 
on by the Court. As you know, the defendant Union 
in the law suit has denied that such structure 15 
violative of the law, and that is where the litigation 
now stands. There has never been a judicial determina- 
tion on this issue. 


With respect to your comments that "the Union 
[may] wish to make a change in the Division's representa- 
tion on the [General Executive] Board" as set forth in 
paragraph 2 on page 2 of your letter, this is one of 
the matters referred to above which is solely within the 
province of the membership of the International and the 
membership of the Offshore Division and cannot be decided 
by either myself or the governing bodies of the International 
or the Offshore Division. 


Mr. Gerard Gumpertz June 22, 1976 
Your File 30-4167 Page 3 


With respect to the officer positions of 
the Offshore Division which are to be voted upon 
(pages 2? and 3 of your letter) the Offshore Division 
Executive Council is now making a study of those 
positions with a view toward possible changes be- 
cause of economics or service to the membership. 
No decision on such possible changes has as yet been 
reached by the Executive Council. 


Eligibility to Hold Office — Page 4 


Although your *hird paragraph under this topic 
on page 4 sets forth the language from the Offshore 
Division By-Laws, you have not given any indication 
as to whether or not this will preclude a member from 
running for an International office concurrently with 
running for an Offshore Division office. Since in 
the election, the Secretary is to be the supervisor, 
and is to be the one to whom complaints and inquiries 
will be made, we would suggest that this is a matter 
that the Secretary should pass upon now. 


Election of Delegates - Page 4 


This again, 1S one of those matters that can 
only be determined by membership referendum and as it 
now stands, your "“instructionS"with respect thereto 
are not Orders of the Court. 


Although your comments on page 5 with respect to 
nomination procedures address the procedures for Inter- 
national office, you are silent with regard to the pro- 
cedures relative to Offshore Division nominations. The 
Offshore Division By-Laws provide for such nominations 
to be held in the month Gf June, for a full 30 day period. 
There is no reference in your letter for a nominating 
time frame for the Offshore Division. 


Campaign Procedures > Pages > & 6 

With regard to your comments concerning campaidn 
procedures appearing on page 6, we assume that you do 
not object to the Union’s publication of a special elec- 
tion supplement which has always been the practice of 
the Organization. Moreover, Section 4 of Article 5 of 
the Offshore Division By-Laws specifically provides that 


Mr. Gerard Gumpertz dune 22, 1976 
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"At the outset of and during the said election period, 
each candidate shall be allowed equal space in the 
Organization's official publication to present his 
qualifications, views and photgraph subject to reason- 
able rules uniformly imposed by the General Executive 
Board." I believe you have copies of each supplement 
which appeared in both the 1971 and 1974 elections. 


While we are in total agreement with you that 
the Organization's training center inMaryland, which 
is administered by a joint Trust, should not be used 
for campaigning, we know of no federal law that pro- 
hibits campaigning on Union property. The policy in 
the past has been to allow all members equal opportunity 
in Union halls to express any Opinions, views, etc. 
On any matters relating to union business, including 
candidates for office. I may also point out that these 
Specific rights are protected under Title I of the 
he M. RR. OD. A. 


40% Plurality-Majority Vote To Be Elected - Pag 7 


With respect to the vote for Offshore Division 
Officers, your letter is erroneous. A simple plurality 
vote, rather than a majority vote, of the valid ballots 
cast in the Offshore Division determines the winner of 
any poSition. This exact issue came up in the 1974 
election and the Arbitrator ruled that a simple plurality 
vote governed the election in the Offshore Division. 
Again, in view of the fact that the Secretary will super- 
vise the election, we Suggest that such ruling should be 
established by the Secretary now. 


To recapitulate, as stated above, neither I nor 
the governing bodies of the International and Offshore 
Division are authorized to "agree" with your instructions 
concerning the election. The questions and procedures 
which you raise and outline are not Orders of the Court, 
and therefore we are not authorized to comply therewith. 


yours, 


Cx, 2/ 


- Scavo 
International President 
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A CELTARY Mr ties Praia Lo Po letters, tlie “OCTelapy 
reuutre! tia Che unifin) & abe certati dectsetons that Lear 


reer ty an Cle conduee oF tlie ¢lection, ela CO advige the 
TCTOLATY cherea{ HOC later ¢iei, June 23, 197, 


UNTO. 7 Union hag Failed enttlrely 


PCretary' 4 listrucuiong. Rather, 
+ 


to comply with 
by letter of June 22, 
4C takes chy POBItion that these decisions can only 


Y the henbershin at larve aiid Tefuseg Co act unct] 

“eCreCary's Loatructions are erbodied qn the Court orders. 
The [ahi Const tteution perutes uniou'g Ceneral 
tetdea a penn FO act on al] acters related 


Mhiare of cj Orr anloattoneeee NOC otherwise pro- 
1y Che 1OoM gs Consrit i 


efercndum ane {te} 

CARE VIE En 3, TOM ka 

“Pears to be no conatir, 
tive tenbershij;, referendu Preventiny 
Specifically fhe 1) i. is MChoriied ty Supervige the 
Wiivittes, affairs ane furcttonin; Of the Or: anization.' 
(Are VUE =@e. 44), TOP Conattcurion. ) 


Pronthicton or restric- 
Che Gor 4: from go actiny } 


AlLQ0, the liternacional SUbCOrmd © Lae dots is 
a ihorized pe COWduct tie affairs of the Toisug hetween 
ectinps of cig OG lai it “shall have fal] authority ro 
Hel On benale of ti Crvanudcation , Subject ro the action OF 
i The? PMeecin;s of the Ceneral Peecutive toarg or Conventtoz. 
EO hee vn LOPE Lp Constitution, ) 


AOA res ocr Co the Of fahore ULvision, there is an 
POune dL) task ety which ‘las “the 4uthority to Consider 
any aud all swtters affeotine the Of fg! 


NOFe Division, a 
See, ath), OF Lahore iv, Uv-Lawg.) 


" letter OF June 45, 1976 ca Titernattonal 
Cid bee Co 


International Presiouent Deave' a letter of Nune 22, 147% 
CN neres (ord) ic oy 


: "SONS Tate of fie Uternartoral resident, liiter- 
-UCuLive Vlec-Treatdent, Titernational >ecretary- 
Lie tlhres Vice-Prosidents ot the Di shore Division, 
‘resident: o: any OCaer fully-forned division and 
Recurive (fficers of any other subordinate bodtes Which 
: : ecore fullv-forn.ed divistons. (Arc. V, see, . 


i 
Citton.) 


i IEP 4, Telerred: cg, ft) the Const teurloen 49 the 
mization (AFG. 1. fee. 1, tOcwE Const trutton. ) 
WRN RE Ts Thiternatlonal “ibeorwittee Consists of the Interna- 
Cioguil Trestdentr, the liternational Vice-l rea tiene and the 
Thiternational ‘ecretary-Treagurer. (Art, V. Sec. t, LOMME) 
Coustitutton.) 


lelehad adic ance” PCCUT Ve Mi ed] 18 compoged of the throes Interna- 
ttonal Ui tcerg. bh, titec Offalore Avision Vice-lrestuents 
Wis Varioga Otuer fort Arents, a pee, ). OU fshore 
iv. ‘¥-Laws . 5 


+ Scparately clectec, to sit on the teu... that te up to 
tse uidor. fil tie Geeretary insistei upou tn nis June Lo, } 
letter (:. .) waa that the union take a decision one way or the 
other auc to aivise the Secretary of tuat seciston by Ime .3 
bait. 


Ras 


Lilo: ‘ae unfot. failed co nake the required decision 
rerely proclatiin: in its Time 22, 197t letter (p>. 2) fat the 
veciston was one fer the oerpership at larye. 


¥ we ave previously explainec ‘iow tne union is 
osiftion te anu should he ordered to tate a decision on. 
i watter ly «a uate certali:. Ans the eceeretary poduted out 
in nis June 15, lj/c letter, if re decision is trade, the notui:a- 
fon a wouncerent ana ballets caunot se prenarec appropriatel-. 


FHich Oifahore Mvision 
Psecutive Council May uLeh 


DREET TAY: Tie Ofishore iviaton sv-lLiws allow the 

Councf{l] to clone, reclassify or Letpe ports, and to deslenate 
All Plelu cepresentatives if -coronic necessity or acrvice to 
tie merbersiiip requires it.* li lids June bs, L97G letcer che 
jecretary permitted the union to take any action that was jus- 
titiec, but, since such action : ay have affected the nutber of 
o:fieer positions, tie uiienu was itnetructeu to tabe Buch action 
aia corrumdeate if Ca the secretary by June 23, ly7/6, corether 


fies } 


vith the reasons ou which such action was : asec Dp.) 


Uae ec: aue titon iailea to advise tie Seeretary of any 
décistous by June =<, 197. kKather in its Joue 62, 197€ letter 
Tne union advises tnat the Offshore Division's i. .ecutive Councti 
in still etintyfiiy this oacter 5. 4). 


1 fue union shoulu be oruered to ake whatever 
lecistons it intends to wale by a date certain, anu tuatify 
therm, or be precluded from chan iu the Off snore Division 
ositions for tiis court-orcerec election. 


60 old Office 


PH CARY Vha Gffahore Division '9-Lava reautre that 
candidates tor office wave at Least tour #ears verbership, twe 
frtectately prier to the norfuation, and be cembera in :oou 
standings. (Art. IV, See. 1, Offshore liv. iyv-lLaws.) ie union 
represented Chat these provisions were reasouable eualifications 
since only less than 2. of the :e:tership voulc be inelletble 
toereuncer to run for office. ‘ile Secretary ruled that these 
crlterfa vould prevail duriny the court-orcered election SubfeecL 
fo verification Ly the Secretary that the union's fipures vere 
rccurate. Wi the June 15, 197" Letter the Secretary fustriucte: 


tne unior to vrevide these fi: ures by June 1.3, 19/75 (op. 4 and 


i). 


¢ 
ry 
i 


mion cas co pletely fynored thig cirective. 
. PF. tie uniton's oLeures Go 0. support the union's 
Feseutation, otier criteria which are reasonaile av he 


eres the uwstou ahoule ce ordered to preovice Firures veri- 


s 
re 
‘yicy 108 representations iv a date certain. 
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* Whis authority was adcec te the Offahore  ivision 1+v-laws 
hy recent reterencus. ‘ee proposition .io, 5 which was approved 
by the 'enbership anu has been supplied to the Court with a 
copy cf the Uffs'ore Jvivision ov-Laws. 


Whaetiuer se:mbers Are Tutitled To Run 
For ifore Than One Cffice 


SVCELTARY In nie June 15, 1976 letter the Secretary noted 
that a cenber would not be precluded from rumnins for more 

than one office, provided tnat he 18 separately elected to each 
position (. 4). The Sceeretary also noted that che Offshore 
Mvision by-Laws atate that '..o member may be a candidate 

for more tnan one paid elective office in any election” 

(Art. IV, See 4.). 


WilTOu: {fu its June 2., 1976 Letter the tion questions 
whether the Secretary's corments will permit a wember running, 
for International office to also ri for an Oftahore Division 
office (». 4). 


COM LT Tie Secretary haa uo objection co a newber 
rurnin; for or bein; elected to two unfor offices (e.y., an 
International office anu at. Offshore Division office) provided 
that separate elections are held for each office and chat the 
union's constitution and by-laws do not prohibit such occurrence. 


li. the instaut case, the IO'C‘&P Coneatitution provides: 
‘ho vember can accept nowination to, or be candidate for nore 
than one effice in an International election.” (Art. V, Sec. 
4, 10'%.f Constitution). The Offshore Division Ly-Laws contain 
the provision ventioned above. There way be some way the union 
interprets these provisions to allow a mewber in the forthconminr 
court-ordered election to run for International office and 
Offshore Division office simultaneously. This interpretation, 
however, must be provided to the Secretary for his review to 
ensure i. is reasonable, practicable and does not in some way 
violate the law. If the witon chooses to submit ita interpre- 
tation to the Secretary, the Court should order thac it be 
dow. by a date certain, ee 


7. velepates ie The Convention 


ELORETARY : Tiere was discussion at the pre-nomination/pre- 
election couference resardingy the policy yoverning the possible 
election of convention delepates in coufunetion with the 
supervised election and whether the Secretary would supervise 
such clection also. In the June 15, 1976 letter, the Secretary 
auvised the union tnat it could conduct its election of 
cor.veution Cele;ates si: ultaneously with the court-ordered 
election if it wanted to, but {t would have to decide to do 

so Ly June (3, 1976 40 that such information could be properly 
reflected ou tne nordinarien notice. If no such information was 
received Lv June 23, 1976, however, the Secretary advised the 
intou that the only celevate information that the union could 
reflect on the election. Lallot would be for those situations 
where an electec officer happens to become a delerate by 

virtue of iis efficer position. the Secretary advised, in 
awitien, that lic would not supervise convention delerate 
elections, iowever, 3ince such positions are uot subject to 

the Act, let alone the Court's oruer. 


Hebd: Nhe union fatled to provide auy delerate infora- 
tlon Gesplce its own previous request that it be permitted to 
couuuct such election sinulcaneously with the court-ordered 
election. tather, it verely clained that thie matter” could 
only be seteriined by a verbersitp refereucun, 


COM Id: ‘ite Secretary as no particular interesc in the 
-eleyace positions, except insofar an they may impact on the 
court-ordered election. ‘i.e ion should be ordered to provide 
such convention delegate information as the Secretary requests 
Ly @ uate certain or be precluded completely from conducting 

any convention delegate election toyether with the court-ordered 
+ lection. 


. Speetal convention - .ominations 


o> LCELTARY : In the Jume 15, 197L letter, the Secretary advised 
tliat he would not object if the union called a special convention 
for noninacing officers, ag tie union indicaced it might do (fr. 
»). the Secretary called upon the union to decide by June 23, 
197¢, however, whether such a convention would be held (). 10). 


LALO: ‘ie union failed to decide whether such a con- 
vention would Le neld. Ir merely claimed that the Secretary 

(dd not indicate whether candidates for Offshore civision office, 
in addition to these running for International office, could 
also be nowinated at such convention. 


Orban: «Lhe LONMd’ Constitution provices for nomination 
of Internattoval officers at a convention (or by petition) (Arc. 
v. See. 5, IOMMal Consticution). ihe Offshore Division “y-Laws 
jrovide, however, that candidates for Offshore -ivision offices 
Le nominated by petieton normally duriny the month of June 

(Arc. ¥, see. 1, Cffehore iv. hy- laws). ffshore .iviston 
candidates are not uordinated at a convention. 


fceordingly, the Secretary, @8 was tuplicic in his 
jane 15, 1976 letter, had no objection co nominating International 
officers at a special convencion, With respect to offshore 
-iviston officers, however, ‘t is the Secretary's position that 
they should be novdnated in the manner provided for in the 
offshore oivision ty-iaws (with the ciming adjusced appropriately) 


Campaipn |rocedures 


SLCC LARRY: ‘ong the procedures outlined by the »ccretary 

i the June 19, 1976 letter was that campaipning, could not be 
‘ondueted on the union's preperty, in the union halls or offices 
or at the union's training, school (pp. 5-0). 


ae she union expreseed ite opinion tn its letcer 
of June 22, 1976 that while campaipning would be prohibired at 
the union's trainin, school, it could be conducted in the 
anion halls netiny that its past policy had been to allow menm- 
lers equai opportunity to express their opinions in unton 
valls on any mattera relating to union huatnesa, incluctny 
candidates for office (). 4). 


COMELAd, ‘Le seeretary is concerned that it would le 
difficult for the partment ot Labor to ensure that all 
candidates for office in this ; ticular election would be 

uarantoed an equal opportunity co use che union halls in 
the various ports around the country for campairring purposes. 
the supervisory/adnministrative problems become apparent 

wien one considers, for example, that all offshore ivistou 
enters vote for all Uffshore Jivision officers in every 
Port in the nation and chat candidates for each office would have 
to be piven equal opportunity at every single union hall through- 
out tne country. When such difficulcies arise the union's tradti- 
ional practices must yield to what way be practicable during 
aajervision (9 v.5.0. $4d2(.)). Ic should be made clear, how- 
ever, that the sceretary tas no intention of depriviny. 
cenpers of their ifele I rights. sor does the Secretary 
wish to prohibit candidates abeolutely from makinr their views 
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a att 

nesdifd nnown to che vertership. vle Yceretary is only concerned that 
w union call wot Le used to the advanctaye of one candidate over 
another or that ic becore, in effect, a campaiyn facilicy for 
way oue faccior. Accordingly, che ‘ ecretary would consider 
# well cefined and limited propram the union may wish tc 
-evise which would ensure that each candidate has equal 
opportunity in the use of union halls for campaigning. . cai- 
‘idaces' forum whe: all candidates or their representatives would 
ave identical opportunity to address members and to distribute 
literature, for exanple, may be acceptable. the ‘Siccretary in his 
sole judgwent would determine whether such a program in every 
ietail ia lawful and practicable. If such a program were 
approved by the Secretary ic would be subjecc to the Secretary's on- _ 
-oius supervision, of course, and could be terminated at his } 
viscretion if warranted. If the union chooses to subrit 
such a proposed propran for che Uecretary's review, it 
shoula be ordered co ¢o so by a date certain. 


to. Liternatfoual «illot Committee 


A vormmally, an international ballot Committee 

S.C.) consisting of five members ie nominated and elected 
at the nominatin: coavention and it has the authority to super- 
vise rhe elecrion of officers (Art. V, see. 6, TOMMAP Consticu- 
tion). In the June 15, 1976 letter the Secretary gave the union 
the o, tion of selectin;, its 1.b.C. «ot the special corvertion or, 
it none was held, of allowing the «=.L.E. to deterwine how 
the 1.b.C. was to be selected. .leernatively, if the union 
chose to iiave no I.',c. it all, other union employees o. 
enbers tad to be desisnated to carry out the necessary 
functions under the !cecretary's supervision (;. 6). Jlecitsions 
with respect tro the 1.4.C. had to be cade by the unton by June 

x 24) YS76: 


‘ ine unton failed to respond to this directive 
‘ . 
1t all. 


QUOT 


!'e unton should be ordered to cecide by a date 


derta{n whether ic will have an f..C. and 4 so how ic will 


be ciuosen. Lt there is to be none, che identicies of the 
cp loyees/menbers of the union performing any and all election 
functions should be rrovided to the Secretary by a date certain. 


LED  Ceehantes Vr ie) lection (cle, 
iallyine “{ ihe allots) 
PLC. LARYT: i, his Jome 15, 1976 letter the «cretary advised 
the unfon that he vould uot oppose a deciator by the union, for 
reasons of econouy, to have union enployees/menbers perfor the 
election functions norrally carried out by an outatde ballotiny 
treucy. ine only thing required of the union was that it tntorr 
tue Sceretarys by ‘une 23, 1976 whether an independent balloting 
apency would be eliminated or not. It it was to be eliminated, 
the identities of the union enployees/members performing the 
«lection functioius were to be provided to the ‘ccretary by 
June -3, 1976. (See op. 7 and 10, -iune 15, 1976 lecter). 


LTO: ile union fatled to respond at all. 


COMM: ihe unfon should be ordered to decide Ly a dace 
certain if it will use an outside balloting ayency or not, and 
if not to provide the names of the union employees/members who 
will verforr the election functions. 


l?. ihe icreentape Vote eeded 
$0 SG AOCUOG 
SLO ARY ii hia letter of J:me 15, 1976, che Secretary indi- 
cated that candidates for Internatioual office viust receive a 
plurality of not less than 40 of che valid votes counted, in 
order to be elected. ic also indicated that candidates for 
Cffshore Division offices, tncluding those for the three princi- 
pal offices, would need a majority vote to be elected. (Sce p. 
7, June 15, 1976 letter). 


ni i A OO 


OO 
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UNION : In its letter of June 22, 1976 the union advanced 
the position that based on an arbitrator's previous ruling all 
that was necessary to be elected to Offshore Division office waa 
a simple plurality vote, not a majority (p. 4). 


COMMENT: Pursuant to Art. XIX, Sec. 2(1) of the Offshore 
Division By-Laws, Offshore Division, Vice Presidents must be 
elected by a majority vote of the mambership of the Offshore 
Division. With respect to the other Offshore Division offices 
the union is free to determine the“method used to select the 
winning candidate. If it is to be a plurality of the votes cast 
as the union seenus to indicaie, then that would be satisfactory. 
Whatever is its choice, the union should be ordered to decide 
promptly and advise the Secretary by a date certain so that 

the nomination announcements ray be prepared appropriately. 


13. Union Publication Of Special 
Llection Supplement 


STATEMENTS : In ite letter of June 22, 1976 the union assumes 
that the Secretary has not objected to the union's publishing 
a special election supplement containing the qualifications, 
views and photographs of the candidates. 


COMMENT : As is evident from the notes on page 9 of the 
Secretary's June 15, 1976 letter under the August 23 and 30 
scheduling dates, the Secretary anticipates that an election 
edition of some union publication will be used for this purpose. 
Subject to the Department's inspection and review, an election 
supplement along the lines of those used during the 1971 and 
1974 elections will be acceptable. 


PISTRICT 
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retary Of Labor 
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COUNTY OF NEW YORK ) 
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I am an attorney at aaw and assistart Genera. 

ts the defendant Union, 1 submit this 
certain aspects of the relief sought by the Departme:.t 

uapor svt forth in the Order to Show Cause and the papers in 
support thereof, and in support of the objectacn previcuss, 
raised to certain “instructions” or ground rule direct.ves ot 
the Secretary of Labor regarding the upeooming 
obiections were set forth in. the 
peputy Area Administrator of the S epartment of 
Labor Management Services Administration, dated June 


from Captain Frank "Cavo, President of the de‘endart 


‘Plaintiff's exhibit B), 


THE QUESTION OF DELAY 


we must at the outset insist that Mr. Young ve chastised 
by this Court for his purposeful attempt to mislead tne Court 
into believing that it is the Union which is responsille for 
and/or causing a delay 1n this matter. Mr. Young is aware of 
the events that have taken place since the Court rendered its 
initial decision but he has chosen to omit mentioning the 


secretary Of Labor's delays in this matter. 


udgment of the District Court was entered on 
1976, but the Department of Labor knew for almost 
the election had been declared voila, since the 


‘ourt's decieion so holding was rendereu 


It was not until May 12, 1976, however, 


etary of Labor sent its notice for the pre-election 


“e, and set forth the date of May 2 
such conterence. 
that conference, Mr. Gumpertz stated 
Union office and other apprep 
the Letter from the Department 
wesifor the election. 
necessary fOr yOUur deponent 
r. Gampertz reminding him of 
artivent, by letter 
i Of) 103 


jrecelection conference, 


ie clear to Mr, Gumpertz at the inits 
were reserving their rights 
instructions that the Department maght 


to Mr. Gumpertz a number 


to Mr. Gumpert, 


27S 


to foreclose the 

- 

tO raise a protes) 

rg formulation: 

ion und the pressure ce 
tune Limit estabiished by @ Fecera. 
court Any such Cine 
being created by you 

lynish the Lette 
tine Cname you iit 
(Exhibit) B annex¢ 


movinoe papers,) 


aneous for 

rtter lies at the 
,ded 

: dOF erat 


ssnce the 


respect 


Mr. Montrose for 


tretary'’s ground rules 


Oo send Gut to the membersnip ¢ 
tin campaign Literature. Mr. 
tantial rewriting Of Such mater 
wete raised by the Department 
yi eeun COMMENT ¢ 
Out 
Varsty 


matter. 


THE SUBSTANTIVE LEGAL Lo suk RUGAK 


LNTERNATIONAL OFFICERS 


Mr. Young dgns a false cloak of naivete 


his Affidavit, that 


aii fully 
‘vat there has 
as going to re 
ngly argued J the Sumnatr 
siqnift ican pax of the 
Mr. Young Knows absolutely 
Chance that the 
bet y One rw 
~ siead the WOE 
his Affidavit, Mr. Young 
ts the Cuurt. the parties 
zi mot 


* 4 
v4 i 


yuments if 
ne present 
law, 
Court to the cases cited by us 
Lssue in the papers supplied by Mr. Young. 


f “jais of the Organization 
inne’ Amend the Constitution 
and By-Laws 


Mr. Young commits another disservice 


‘ing that Captain Seavo's conc 


suit being brought againet Union offic 


‘onstitution and Offshore Division By-Laws-~ac' 


<5 = 


His reading 


the o 
mrt OTragered 


Shigeation’ Ss OL tL 


rage Vote 


Offshore Division by-iiws, 

hore Division membership by referendum, 
laws to climinate the :cperute 
ities were, by such amendment, given tuo 


who were elected to the positions of Port Agent 


Port Agent Galveston, and Port Agent oan Francis 


exhibit A is a vopy of Proposition No. 


amendient, which was passed by the Offshore 


the simple pit boty ss was Conf. 


1974 ele 1, Where American Arb 


vebitrator, Burton Turkus, 


Division member- 


count when this issue 


+ 


S$ nO authority for the Secretary 


»*herwise, There is nothing illegai nor 
Simpie plurality ruse. . Additiona::y, 
ew Wilialmost autoOmatically force the eiection 


‘e-presidents into a costly, 


ent to tt By-Laws was purpos 


lassification of Ports 


By specific provision of the Of 


Ste Pivision EBXecutive cCouncis 
reciassify or merge ports and to 
yresentatives, is specifically no 
ship referendum on this issue. 
* meeting oO Offshore Divisi 
k place on 
bers of the Council were 
to the Operation 


ita was provided with a view t: 


been called for 


lassification. 


i 


The Secretary has instructed at t! Ficers elected 


; 


the election will nold office for three years This const: 


es an amendment to the present scheduled ele 


whereby the next regular eiection 18 set for 


the Wiscussion previously set forth with regar 


make such change, we trust that the Court wili embody in 


order, a directive concerning the length of office 


{ 


woo vt 


Je Le 


Yeo tio 


secretary has indicated his agreemest 


fr 


and we would request a Court order providing 


requested order rie rth the per tod 
HAVisSioOn nominations. ‘ Sf f stu “ JIViStOn 


#uch nominations to be 3 ne MOK! June, 


* would be that the Court issue an order providing 


Ong nominating period to terminate with the 


the special convention, 1.e., August 1, 


Enta tiled 


Jne Office 


contention that the three internaticna. of 


sxecutive officers 


issue has not been presented at 
JOurt were to Upbol.u 
ery weil come up, 
ers Wis 
Secretary, aside fro: 
alid and saggesting 
executive officers 
suggestions as to what t 
Divison Off ivers Wwigl be, nor 
{riternational Officers will 


38) HeECessary. 


sO ALL LONG pa; 


ul assistance 


WHEREFORE, it is respectfully requested that the Court 
assue an Order Geclaring that the present structure of the 
Organization as it relates to the three Internationai Officers 
3S proper and legal, and, further, that the Court incorporate 
into such order any and all directi-ves whereby the tee 


Constitution and By-Laws of the Offshore Division are tc be 


amended, in conformity with the matters as set forth above. 


{i 2h Ws : 
Burton M, tein 


Ep 


Sworn to befcre me 
this ist day of July, 1976 
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PROPOSED OFFSHORE DIVISION BY-LAWS AMENOMENTS 
AND 
POLL FOR NEGOTIATING CONTRACT AMENOMENT 


This baiiot was authorized by the Offshore Division Executive Council meeting heid in Baltimore 
mn Octover 19, 1973 Ali members of the Council allended and ail of this baliot was duly aulhorized by 
tne Council n accordance with the Offehore Division By-Laws 


+ 


PROPOSITION No. 1 
LIMITATION OF MEMBERSHIP 


Recognizing the fear prevalent among the mem- 

tnat the membership folis may de flooded 

) new members into the Union, the Olf- 

9 Executive Council unanimously 
wing resolution 

eevee ese 
WHEREAS, the Offshore Division By-Laws are 
siient on the number of applicants who may be taken 


into memborship afier the 1.5-1 job membership ratio 
has been reached, and 


he {* 


WHEREAS. the Offshore Division Execulive soa | 
i 


cil wistes to ensure that the Division cannot be flood 

wilh applicants as new members, Yo 

NOW, THEREFORE, BE IT RESOL\ 7D that an 

accilional sentence be added to Article Ii, Section 1(b) 
feeding 

1g the membesship rolss tor the Initial 

nore new members may be admitied 

noderso.p than the numbet of members who 


hove reing shed uttive membershig on @ one- 
for-one besis.” "1 


PROPQSITION No. 
REOUCE M REQUIREMENTS 
FOR MEMBERSHIP MEETINGS f 


O QUOR\ 


aware that compulsory attendance 
» repugnant to |OMM&P mombors 
members of the Executive Council 
{ frequent membership meetings in 
members abreast of Union affairs 
Jovon on yin Currant with mom. 

in otter 10 encourage more 

the Exocutive Councll unani- 

ne folowing 


a ae 


resolution 


AS. Offsnore Division By-Laws, Article 
3 presently requires ‘not less than 25% 
tegistercd for shipping, with a 
members, shall constitute @ quorum 

ton of business,” and 
Wn ALAS. espenence has shown that @ change 
» percentsge previously rahhed by the members 


May OE es:raie 


THEHLFOR! BE IT RESOLVED, the! the 25% 
ucod to 15% with the present mini- 


_vie fof @ Quorum remaining un 


1€ Quire ertbor 
mu of 33 i.e 


changes 


10 Q 


PROPOSITION No. 3 
POLL TO NEGOTIATE CONTRACT AMENOMENT 
OF 90-DAY RULE 


The Offshore Division Executive Coun J 
several compiainis from memoers adoul tre 
day rule’ and passed the followng resc 
calling for e poll of the entire Offsnore Ow s 
membershic 
eeeee 
f “That a Negotiating Subcommiltee be autmorz 
ta negotiate amendment Of the “30-day rule to per 
Yalyr> to the veasel for the remainder of his assignme 
incase of layup if he has indicated his inient io Go 80 
iQ at time of payoff, files his reques! with ine 


‘warit 
rarer payt, and does not accept employment under ine 


—— Port Relief Officer work.” 
os YES [ NO 


- 


PROPOSITION No. 4 


| Sines REVENUE OF OFFSHORE DiViSiON 


The Offshore Division Execuiive ¢ 
exhaustive study of the financia 
Otfshore Division The letter a 
ballot explains in detail 
Council voted unanimously in tavor of t 
ing resolve 


the bare $ 


“Resolved: To amend the Offsnore Owison by 
Laws to provide for the following additional men 
ship dues: Siz (6%) percent of the gross 
each vacation benelit received for work periormes ¢ 
any MMAP-contracied vessel, and six (6%) percen 
each vacation benelit received by every MMA&P Cir 
shore Vivision official. 


The effective dais shall be upon adoption.” 


amour 


READ THE IMPORTANT ACCOMPANYING LE 17: 
EXPLAINING THE FACTS REGARDING PROPO 
BITION NO. 4, 

YES (NO 


— 


PROPOSITION No. § PROPOSITION No. 7 
AMEND BY -LA\WS IN ORDER TO FURTHER INITIATIONS 


REQJCE EXPENSES Noting that the Initiation Fee for membr 


$ SOUNN 3 ; the |OMMAP has not ch 
? ‘ years, the Offshore Divis 
unanimousiy adopted tho 
Olfshore make the fea mora rea 
venta further with the benelits of mem 
ndition of the Ot a a oe 
ration For example { WHEREAS, there has not been any increas 
can and has deen the Initiation fees for new members since 1963, and 
‘ additional official . 
Sard ene ees WHEREAS, the average income of our ment 


Furthe 
net as a Pd has more than doudied during that ten-year per 
n ¢ f ital 
= and 


wing | elect Fieid 

WHERE the pension benelis for an 
member have increased manifold in the ten-year pe 
and 


ports eeady closed 
. s e 
s By Laws shail be amended 


nh respects as are necessary, to WHEREAS, the vacation benelits curing 


riod have increased #8 much as five times ab 
tain vessels, and 
WHEREAS, the welfare benelils have d¢ 
@xparniiod-in both the scope of Denelis a 
value of the Nenefite in thal tqn-year perio 
ta WHEREAS, the improvern 
anu conditions hdve greatly incese 
shipboard comtort of our members 
WHEREAS, the Pension and Weillare 
‘y benelis incrsase, the widows option, a 


ected Vice Presidents shall not 
hon to ine e'ected Port Agents 
r dent Atlantic) shail be the 
Now Y kh. the Vice President 
Agent of the Port of San 
“nt (Gull) shall be the Port 
1 Galveston “ , 
Cc necessiy Of aS Service to ine, 
memdeship may requir { d; “ 
y 10 Close, recea y OF Merge ports, and to designate sis stele hu rene’ : 
ali Fieid Representatives Bip NOW, THEREFORE GE IT RESO 
\ intiiation fee for a new member shali be tnree 
base pay as provided under the then current ¢ 
The base pay shall be as provided for C 
1d vessels. The rate of base pay st 
‘& license rating held by the applicant for memb« 
PROPOSITION No. 6 ‘ The license plies shalt be a h license het 
IN TRANSFERS i applicant at the time of his acceptance into 
ship. However, if the applicant prepays ms 
fee, ihen the license rating shall be such hcense 
by the spplicant at the tume the full pre-payment os 
made 


YES 


The full initiation fee must be paid belore any 
@ Division By applicant may become 8 new member 
e KIV, Section 2 Ic YES NO 
porlarneg to the transfer of 
aC ’ ts lo the Offshore Division be ap- 
vc to those « nbere of the Piiot Division who wish 
to felurn to 2@8 


KO 


voTi 


{ 


NG INSTRUCTIONS 
we ofthe HETUMN Eteve 


and 4 ned alulé@ @ 


OT COMMITTEE 
n Exe ve al its RET BAL 
19 397 t 6 wected VEL OME fb AL 
wing to the Havot Committee Do not send checks monsy orders, cash 
ine Offsnorea Division By-Lawe th your ballot 
pricate ballot shali oo! supersece 
Alarnale Member t voled 
he case of lost of deste 
ma for Gupicate baliots 
any Olfehore Division Union Mal: 
Baliote must be received by Thuredey. van 
1974 


forward. 


Otherwise it 1s gotng to become moot. 
THE CHAIRMAN: What appeal? 
MR. CRYSTAL: The Hopkins eppeel. 


THE CHAIRMAN: We are going to do it, give 


it to the arbitrator. 


percent. 


MR. NEREAUX: Also the appeal on the forty 


(Whereupon, at 6:00 P. M., the meeting was 


recessed and the parties moved to the jurisdiction 


of the arbitrator for the submission of appeals.) 


Wie 98 eam 
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o@- sau 
BUR TOM TURKUS, 
‘OTrieug ¢£ ‘ 
Arpitrator. vy 
she “Wolter witht ’ ak de 
BALLOTING COMMITTER: 
ne: uf’ pace Fi 4 
CAPT, ROBERT E, p athrann 
CAPT. GEORGE V, Ad art 
CAPT. EDWARD © WAYS, pet 
CAPT, B.!K. SPADA, Weber.) 3 
CAPT, PLOYD B, SOE, Member 


oh mibies ty A al $etsa bond "B, s Fhe wor; 


ae heretofore: tanger fe: thet) the 4 
YM ae ae RE ahd’, 


+5 1s ragleteys ty fh! ae % 
rie, Boater ; te 2 
oo 
anf Piva EMEP BOK cathy 
br Nahe og ‘ 


te % HEE. BFA art 


A 
hy ‘remove wiael, 


sa ie ; at Cae \ 
eT mire age : we neat, 


and narrow mindy’ ite, HE Mah thras doeanit mean, the: 


‘“ 


you may’not de tight. rome Siete wut Maat see wpe? 


\ 


to eye with you on ‘thie | oxqudaat. "There, {a no aues-, 


st “ + 


tion about ‘that. °%o -/ Be) RE orpuoe GE ata 
t MR) HALL Fave Ae. obsection séryoon not 

seeing eyé te oye with*me, Sf hg Cha 

THE ARBITRATOR )*Latime Meamefzoe this 
gentlenan. Lele cna) bet. aa tea 5 On 
MR. MOBRt Iuvhiak that we arer boating the 
thing around the da@gh herds 2: think’ Qhatrevery argu~ 
ment that is germane to this ferty percent, et 
cetera, and 36 forth, ‘has*been tepested ‘and repeated, 
become repetitious: feel ‘what che-arbitrater, if 
such he is going t@> act, haé-got enedgh material to 
make a decision. Am@ lettergee on serether things that 
are on the back burner. ‘Wethes heafd’all the ergu- 
ments pro and con. *# sepsiq@e the arbd{trater make. a 
decision on this. ‘SM apeR VS ot YF 

MR. ELIAS: At thig time I would say that 
the Ballot Committee is exceeding theit authority ~: 


in a lot of these various mmtteys and I would fike to 


a 
¥ 


ww er 


s¥6 
withdraw my ebjettfon to thts forry-percent met- 


ter. And, abso, ‘F de pov. ¥ecdyntre¢ thé. arbitrator. 


MR. HAROED:.. Its a Liette Datey. oe. ot 


THE ARBITRATOR: ‘Al®Gight, -Maved we closed 
the argument on ath © Me wey ye es pbc ae 

My ruling is as-@-beve ergued it out with 
the lawyersin conndction wit these two sections 
that we are dealing with. My feeling ts that a 
plurality ie suffictent fea chet Of fshore,, eis both 
always into convideredion: the international Con- 
stitution and the by-liws af Gb Offshdre TMVi ston. 

THE CHAIRMAN: Mv ‘Aphitratar, may I ask by 
that do you mean in. the cas® @f wherei ierw are: | 
several candidstes fer twe or more positions, those 
Candidates receiving the hégleee numben of votes? 

THE ARBITRATOR . « the tendidatog receiving 
the highest number of votes, th» Plurebhey,. 

MR. HAROLD? Or, Wot paw de Meferently, the 


forth-percent ruiédé epplies se three.efficers onby: 

the President, the: internsel ange ¥ibt Prowiltent,, end 

the International Secret arptt eye ety Be See ee 
THE ARBITRATOR: ‘hat!s my fealiag of those 


two constructions, 


iver , 
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pe 
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MR. HAROLD: Thank you; good night. 

(Mr. Harold leaves hearing room.) 

THE CHAIRMAN: Mr. Turkus, for our purposes 
now, what is your time schedule? We have to. go back 
into hearing discussion and arguments on other chal- 
lenges which affect the carrying -- 

THE ARBITRATOR: Why don't you convene 
tomorrow? 

THE CHAIRMAN: You will be available at 
what time in the morning? 

LHE ARBiTRATOR: You name the time you 
want t) work and I will be ready. 

THE CHAIRMAN: Gentlemen, I think this in- 
volves everybody. 

we have agreed mechanically that everyone 
who wishes to stay with the security guard tonight 


ave permission to so do, Is that correct, Bob? 


MR. LIPPMAN: I think so, yes. 


MISS ROBBINS: Yes. 

rik CHAIRMAN: I € a candidate opted to re- 
the security guard, that's permissible? 
“ISS ROBBINS: Yes. 


tHE CHAIRMAN: What is the time element 
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New York, N. 7. 
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HON. CONSTANCE BARKER MOULEY, 
District Judge 
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ROUERT 8. FISKE, JA,, Faq. 
Jnitea states Attorney 
For the Plaintiff 

BY: DEHHICON YOUNG, JR., Esa. 
AsSistant United States Attorney 


BURTON WM. EPSTEIN, Esq. 
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THE CLERK: W. J. Usery, Secretary of Labor, etc., 
against International Organization of Masters, Mates and 
Pilots, etc. 

Plaintiff ready? 

MR. YOUNG: Plaintiff ready. 

THE CLERK: Defendant reacy? 

MR, EPSTEIN: Defendant ready. 


THE COURT: The plaintiff may proceed. 


MR. YOUNG: I am Dennison Young, an Assistant Laited 


States Attorney, Southern District of New York, and I repre- 
sent Mr. Usery, Secretary of Labor. 

As your Honor may recall, on April 15, 1976, 
‘judgment was entered whereby the 1971 election of this 
defendant union's officers was declared void and a new 
election ordered pursuant to 29 U.S.C. 482, That election 
was to be conducted under the supervision of the Secretary 
of Labor as the 7 mandates. 

Insofar as that election is now underway and the 
Secretary is now supervising a new election, we unfortunately 
are compelled to come to this Cecurt to seek an order ‘ron 
this Court compelling the union to obey certain supervisory 
instructions of the Secretary of Labor. 

The scope of supervision has been briefed and is 


in some paoers that I pave submitted to this Court in 


SOUTHERN 2. FRICT COURT REPORTERS. US COURTHOINE 


we a 
conjunction with our order to show cause papers. We briefed 
that issue in our reply brief from the summary Judgment 


motion and arain in our brief submitted to the Court of 


oo ” 


ce —ctee e !— ae is e “ataee: e-00 <itaanilaaiaine ets: a 


Appeals. 

As your Honor may know, the union has appealed from 
your decision in certain respects, and that matter, having 
buen argued already, is still pending before the Court of 
Appeals. Neverthele:s, this Court has the authority -- 
indeed, we submit it must continue to have jurisdiction and 
authority -- to compel the union to obey boas previous 
directives that a new election be conducted as expeditiously 
as possible. 

The law specifically says that, pending appeal, 
there shall be no stay of the Court-ordered e)ection. 
Accordingly, this election must go forward, and we ask your 
Honor to insure that it go forward properly. 

With respect to supervision, the Secretary, pursuant: 
to Section 482(c), must allow this election to be conducted 
consistent with the provisions of the union's constitution 
and bylaws insofar as they are, quote, "lawful and 
practicable." What that means is that the Secretary will 


issue various directives that coincide as much as they can 


| 
| 
| 
| 


with the constitution of the union, but where those provisions 


| 


are illeral, unlawful, the Secretary will order they be 


SOUTHERN 2 TRICT COURT REPORTERS. Us COUATHONDSI 
FOLL iQUARE. NEW YORK. NY. -~ °+i-1010 


we 
modified. 

In addition, where they are impracticable, where 
they would be inconsistent with an expeditious new election, 
the Secretury will order that the union come up with some 
plan or devise a new scheme to do away with those impracti- 
cable provisions. 

In this case the Secretary has issued a series of 
orders. As you may recall, the election is to be completed 


by the end of this year, December 31, 1976. The Secretary 


has set forth a schedule, a timing of events. The union is 


supposed to come forward to make certain decisions that the 
Secretary has asked it to make by a deacline certain. And 
in essence, in order to keep the timing of this election as 
it was scheduled by the Secretary, in compliance with the 
Court order, we ask this Court now to insist that the union 
respond -- 

THE COURT: What is the date of the election? 

MR. YOUNG: ‘The election process is a long process 
in this case. 

THE COURT: What is the date of the election? 

MR. YOUNG: It is a three-month balloting period, 
your Honor, which at the moment is scheduled to begin in 
September. 


THE COURT: That is what I meant: its beginning. 


COURTHOUM 
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MR. YOUNG: But the nomination notices were 


Supposed to go out by the end of June, this month, in 


i 
i 
| 
i 
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preparation for all the processes that necessarily must follow 


The nomination notices have to go out to the members tc teli 
them that, Look, there is a new election about to take 
place pursuant to Court order. 
THE COURT: And you have submitted to the 
matters that should precede the election? 
MR. YOUNG: Yes, your Honor. 
THE COURT: JI will hear from the union as 
this cannot be done or should not be done. 


MR. YOUNG: Yes, your Honor. 


MR. EPSTEIN: If your Honor please, I don't like to. 


begin an argument arguing with my opposing counsel, but I 


think I must bring to your attention, as I have in the papers, 


that any delay that Mr. Young is speaking about is not a 
delay caused by the union. 

THE COURT: I read that in your opposing affidavit 
just handed up. 

MR. EPSTEIN: Yes. I was served with the order to 
show cause yesterday, and I must apologize for the lateness 
of my being able to get the papers prepared for you, but I 
only completed them just shortly before coming down to court 


today. 
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The delay is not one caused by the union. It is 
not one that is being done wilfully or for any malicious 


purpose. If Mr. Young wants to ask Mr. Montrose, who is 


here, whether the union has been cooperating with Mr. Montrose’ 


on those supervisory functions that we have no problem with, 
Mr. Montrose will so agree. 

We have had three meetings with Mr. Montrose. we 
have submitted documents to him for his review in accordance 
with that part of the Secretary's supervisory functions that 
say that in this period of time no material should be sent 
to the membership which might in some fashion constitute 
campaign literature. We have ab‘ded by that supervisory 
function. We have no quarrel with at. 

Mr. Young says these things are supervisory 
functions. 

THE COURT: What are you objecting to? 

MR. EPSTEIN: First of all, the doctrines or the 
directives that Mr. Young and the Department have set forth 
constitute amendments to the constitution and amendments to 
the Offshore Division bylaws. Specifically, one of the 
complaints that the Department makes concerns the structure 
of the union, going to the basic setup by which the three 
International officers elected by the entire membership are 
by dint of such election also the executive officers of the 
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tren nanan ttn sar anced 


we 
Offshore Division. This is a provision that is contained 
in the constitution, which was ratified by the entire weebies | 
Ship. It is a provision which was contained in the Offshore 
Division bylaws ratified by that body. 

It was an issue that has been in litigation, 
brought before the Court, in which we have maintained 
continuously our position that there -is nothiag violative of 
the law in this structure. 

Mr. Young requested that the issue not be heard by 
you. It was a matter that we submitted to your Honor in 


our cross-motion for summary judgment. Mr. Young suggested 


that it not be decided et that time and suggested only that 


your Honor decide the summary judgment on the question of that 

campaign literature piece, which your Honor did do. ! 
Throughout this entire litigation -- it is no 

secret at all -- we have maintained to Mr. Young that we 


feel that this structure is proper, it is not unlawful. 
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was briefed, it was argued very strenuously at the Court 
Appeals. 

For Mr. Young now to say that this is merely a 
supervisory function in which they are telling us how to 
restructure ocur’tryantzation is misleading the Court. This 


a vital matter of vital concern to the union. ’ 


Mr. Young before this Court and before the Court of | 
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Appeals has given no legal case in which it is said that 
either the Secretary or a court can restructure this 
organization in the fashion that Mr. Young feels is violative | 
of law. Here is a situation where, for purposes of economy, 
for purposes of cohesiveness in the union, the union in its 
wisdom has chosen to structure, as I said, its organization 
so that the three top officers of the International are also 
officers of the Offshore Division. That is one complaint 
here. There is nothing in the statute that indicates that 
this is improper. Every member has had an spoertunits to 
vote for the Offshore Division officials -- of the Offshore 
Division, that is; every member of the union has had an 
opportunity to vote for the three top officers. 

The reading that Mr. Young gives to the statute, 
we feel, is completely improper. We have argued it at length. 
Mr. Young even suggested to the Court of Appeals that they 
could entertain this question and that they could render 
a decision on it. I don't know whether by that submission he | 
has deprived this Court of the subhorits to render such a 
decision at this time, but at any rate it is a matter of 
great importance and I think it is a matter that we are 


entitled to have litigated and have a decision by the Court 


on it. It goes to the basic foundation of this union. 
+ >| nk 


" 


There ar¢ 


many reasons why it should not be 


“ 9 
overturned. It will throw into complete chaos the structure 
of the union as it now exists. Mr. Young, or the Department 
of Labor, in blithely suggesting that all we have to do is 
add three new officers to the Offshore Division, does not 


Say what the duties of these officers will be, does not say 


4 
' 
i 


what the remuneration will be. The remuneration specifically, 


according to the Offshore Division bylaws, must be voted upon | 


by the membership of the union. Mr. Gumpertz said at the 
meeting, when we raised all of these questions before him as 
far back as March 24, “Yes, -hat is a very difficult problem 
that you have." And that was the end of it. 

It is a matter of utmost importance to this union, 
and we should not be put into a position whereby the 


government's delay in. holding the March 24 meeting, in 


waiting three weeks before they sent the letter telling us 
what the guidelines were going to be, when Mr. Gumpertz had 
said such a letter was going to be forthcoming in a few days, 
now comes to you and says it is our delay which is jeopardiz- 
ing the timeliness of the election which your Honor has 
ordered to be held by the end of the year. It is absolutely 
improper for the government to make that statement to your 
Honor. 

With respect to -- 


MR. YOUNG: Your Honor -- 
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THE COURT: Just a minute. I will give you an 
opportunity to reply. I1 want to know what it is the union 
objects to and then you can reply. 

MR. EPSTEIN: Well, that in particular, your Honor, 
constitutes a basic restructuring. It is a matter of rreat 
Significar:ce. 

The other matters which again Mr. Young blitheiy 
says are supervisory in nature are not supervisory in nature. 
They constitute changes in the constitution and in the 
Offshore Livisior. bylaws. 

Mr. Young knows that this union is a very 
politicized union. We nave a whole string of cases in which 
union officials have veen sued by various rank and file 
members, not only these union officials who are sittin, here 
now, but throughout the course of whoever is sitting as a 
union official, is constantly under pressure, is constantly 
under assault, by rank and file members who claim that in 
some fashion or another the union officials are goin: veyond 
the scope of their authority, are doing things which they 


are not entitled to do. 


We have had two 501 suits that were brought in this , 


court that have been settled. These officers cannot anend 
the constitution and cannot amend the bylaws by themselves. 


Even the Executive Councils, the General Executive Board of 
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the International Organization of Masters, Mates and Pilots, 
cannot amend the constitution. The Offshore Division 
Executive Couricil cannot amend the Offshore Division bylaws. 
Were these people to either. amend or even agree with the 
unilateral declarations of the Department as to what they 
feel should be done, these people are jeopardizing their own 
rights, are making themselves prone to a lawsuit by any 
number of individual members who for political purposes might 
want to sue them Saying that they have gone beyond the scope 
and authority of their office. And that is a real problem. 

I could give you a String of citations in which 
officers of this union have been sued in this court by rank 
and file members. 


We have set forth in the letter of Captain Scavo, 


in reply to Mr. Gumpentz, those several points which we felt 


did constitute changes in the constitution or the bylaws that 
could not merely be acquiesced in by these officers. And we 
Suggested to Mr. Gumpertz, and it has been Sugrested to Mr. 
Young, that for those matters which, let us say, seem to be 
procedural in nature but which do in fact alter or amend 

the bylaws or constitution, we would want an order from the 
Court directing that these amendments be made or these 
changes be made so that at least we would be able to 


insulate these officers from the claim that they were doing 
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something unilaterally, not under the direction of the Court. | 
They are fairly well set forth in the reply papers, 
in my answering papers; they are also set forth in Captain 
Scavo's letter, which is the exhibit to Mr. Young's papers. 
In my letter you will see, your Honor, in my papers 


you will see, that one of the items which is also of concern 


is a question of the positions which are to be elected in this 


upcoming election. The government has suggested that this 
election be for a three-year term of office. That would 
constitute a change in the existing bylaws ar our Offshore 
Division. Because our regularly scheduled election is due 
to take place next year. If in fact the election took place 
this year, and it is to be fce~ a three-year term, it is 
urgent that the Executive Council have an opportunity to 
review the offices that are now existing to see if there 
“should be a contraction of those offices due to penbecahic 
-meeds, due to finances of the organization. 

We have had a preliminary meeting already with 
the Offshore Division Executive Council to discuss this 
matter. Financial material has been given - the members of 
the Executive Board, and we have a meeting scheduled for, next 
week, July 7 and July 8, to firmly take up the question of 
whether there should be a reclassification of some of these 
ports. If the notice goes out saying tnat certain jobs are 


id 
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up for office, after that notice comes out I do not believe 
that the Council could then say certain of them are knocked 
out, because a member would claim, Well, he thouiht he was 


going to run for the position of Assistant Port A;ent-New 


York, that is what he got his petition for, and now you can't | 


deprive me of my right to run for this office by removing 
this position from being elected. 

At any rate, we would want your Honor to have the 
opportunity until some time next week so that we could ive 
to Mr. Gumpertz the list of those positions which wiil be 
voted for in this election. But again these are nore the 
mechanical kind of thing, the question of the three-year 
election. These are things that these individuals -- this 
is President Scavo, this is Vice-President Johnson, sitting 
here -- cannot se decide. 

but aside from these other procedural matters, 


there is the very substantial issue of the complete re- 


Structuring of the organization that is something that should 


be, we feel, given some time by this Court for a decision 

as to whether or not it is in fact violative of the statute. 
MR. YOUNG: Your Honor, there are quite a few points 

there that I would like to respond to, and I will try to be 

as brief as I can, aside from the personal attack. : 


Let me Just explain that Exhibit C anneaed to our 
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papers, the letter or Ses 15, 1976, addressed to Captain 
Scavo by the Secretary's delegate, Gerald Gumpertz here, 
sets forth the various instructions, the ground rules for 
the election. Doyou see it? 

THE COURT: Yes, I have it. 

MR. YOUNG: Without any more referene to anything 
that happened vefore that -- that is, whether the Secretary 
looked over a few documents and approved them or did not 
approve them -- the fact remains that here were the | 
instructions and they were completely ignored, they were | 
disobeyed. | 

In the letter of June 22, 1976, from Captain Scavo, 
the president of the International, back to the Secretary of 
Labor, he effectively says: "I can't make these decisions, 
tne wflole union has to make these decisions, unless of course 
the Court teils me I can make these decisions." That is 


what he is asking for. He says: "I won't make those 


The question of the government's delay is 
unnecessarily considered, if in fact there was any, and the 
letters suggest to the contrary anyway. There was an 
instruction, "Please make sume decisions by June 23, 1976, 


SO we can get on with the election," and on June 22 a letter 


| 
| 
| 
decisions.” 
| 
| 


came back saying, “We can't make these decision and we won't." 
| 
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And then they proceed to show how a number of Issues here 
are up for stiil further question, according to the union. 

The one issue that has been alluded to -- and it 
is a serious issue, and we don't deny that it is a serious 
issue -- is the scheme whereby the International officers 
of this union automatically become the three top officers 
of a separate labor organization, the Offshore Division. 

Your Honor will remember in the case that you 
heard, the NMU case a number of years ajo, a similar question 
arose as to whether certain officers had to be elected by a 
particular labor organization. At that time in that case, 
which was affirmed by the Second Circuit, your Honor ruled 
that certain officers were improperly appointed. They 
should have been elected. This case is very similar. That 
issue is very similar. 

Here we have three officers elected by members 
from different divisions, each division being a separate 
labor organization, which is not denied by the union, 
automatically descending to become the three officers of 
the Offshore Division. We submit that the Offshore Division 
members alone, without votes from anybody else, they alone, 


should elect their own officers. What the scheme is tantamount 


to is the President of the United States, because he was | 
| 


electea by all the people in the United States, automatically _ 
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becoming the Governor of the State of New York, merely 


because the people of the State of New York happened to 


oo 


participate in the President's election. 


What we are saying is that, like the people of the 


State of New York having the right to elect their own 


Governor, so should the people in the Offshore Division elect 


their own officers. And that is what the law mancates. 


Specifically, we have fully briefed this thing, 


incidentally, in our Court of Appeals brief, becinning at 


,page 36, which has been submitted to your Honor and need not 
be elaborated upon much further. Suffice to say that the 
scheme is absolutely illegal. 

I wish just to point out that the preamble to the 
Act itself says that the members shall elect, quote, "their 
own representatives"; that those sections which mandate 
elections shall be fairly read. We submit that labor unions 
have to elect their own representatives, and we submit that 
that scheme is illegal. 

Whether this Court shoulddecide it or should not 
should be based on the following: When we moved for summary 
judgment on the case as a whole, we explained that ail the 
Court had to find for the Court to overturn the 1971 election 
was that there was one violation of 481. Indeed, your Honor 


| found the Newsletter sufficient to rule that the 1971 election 
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was void, and that was that. ‘The unton moved, amon; other 
things, for summary judgment on this particular schene that 
we are discussing. They said, "Look, it's legal. Kule in 
our favor, Judge." We came back in our reply brief and said, 
"It's illegal. If you want to, Judge, go ahead, please 
decide it; but there is no reason that you have to decide 
that, because all you need is one of these other issues to 
decide that the whole election was to be voided." And during 
the supervision, which we are now in, this supervision 
concerning which we ave now in at the TEN if the union 


disobeyed the Secretary's instructions to modify that scheme, 


well, then we will be back. Unfortunately, we are back, and 


we are telling the Court now that the union has disobeyed the 


Secretary's instructions. 

THE COURT: How do ae want them to modify that? 

MR. YOUNG: We are willing to let the union tell us 
how they wish to modify it, as long as it is legal. [n the 
absence of any decision by the union, we then say, "Well, 
lock, you have three specifically named offices." They even 
call them different offices down at the Offshore Division. 
They are not called president; they are called executive 
officer, assistant executive officer, and financial officer. 
"Elect them." We were going to have a separate election for 
those three offices. The members have to now elect three 


@ 
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people for those positions. If you want to call them 
Offshore Division president or vice-president, call them what 
you will. All we want you to know is that there now has 

to be an election because the scheme is illegal. If you 

want to decide to call them something different, let us 

know -- in this case it was by June 23 -- let us know by 
then, otherwise we will dream up some names for them. Call 
them A, B, C, or whatever. 


I have to explain to your Honor that the issue 1; 


| 
also before the Court of Appeals. The union when they appeale: 


asked that court also to say that the scheme was proper. 
We came back and fully briefed the issue, saying it is 
illegal. 

We also suggested that inasmuch as it is now a 
matter of law, that that court too could decide the issue. 
However, there is no assurance they are going to decide that 
issue, and there is no assurance at all, let alone if they 
will decide it, that they will decide it quickly. 


What we are suggesting to your Honor is that to 


effectuate the purpose of this Act, that is, to have a new 


election now under supervision expedited, have it run quickly 
as the law clearly implies -- and in fact as we brief in our 
appellate brief is the law, that it has to be done quickly -- 


your Honor too should make these decision and can make them 
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now, and that y u should decide that that scheme is illeral, 
tell the union, "Get on with making the decisions," and let 
- the Secretary fo ahead and supervise this election. 

Tik COUKT: In other words, you have not suppested 
Specifically to the union how this matter is to be handled. 
There was a suygestion, i thought, from the unton's counsel 
that you were in effect directing the officers to amend the 
constitution. Is it in the constitution that these officers 
automatically become the officers of the Offshore Division? 
: MR. YOUNG: Yes, it is, your Honor. The 
constitution, Article IX, Section 8, and a whele variety of 


Other sections, on pages 36 and 37 of our brief, specifically 


Saying that the scheme is to have International officers 


automatically become the top three officers of all fully 
formed divisions. One of them is the Offshore Division. 
There are two other divisions that are fully 
formed-- there may be others now that I am not aware of -- 
but the Pilots Division, the Inland Division. We can't reach 
those yet; they are not within the scope of this case. But 
the Pan remains that here you have a labor organization, the 
Offshore Division, which has officers. They perform officer 
functions as defined in the Act, the executive functions, 


which is all laid out again in our brief there. Therefore, 


they must be elected sclely by the members of the Offshore 
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Division alone. 

We have suggested if the union can dream up i.iother 
scheme that we may not be able to dream up and present it to 
us, we will look at it to see 1f it is OK for this particular 
election. 

THE COURT: That is, if the members should be 
informed that the three top officers here would not 
automatically become, upon their election,officers in the 
Offshore Division. Is that what you want them to do? 

MR. YOUNG: Well, not only information, but that 
also there will be a separate election among the Offshore | 
Division members for those three top officers, for their own , 
officers. They will also elect International cfficers. 

There is another sub-:ssue in this whole thins: 


“whether one member can run for both the Internationai office 


ourselves to that in our papers. I just note in glancing 


over the vsespondent's paper there is some discussion in 


| 
| 
and Offshore Division office simultaneouslv. We address | 
| 
j 


Mr. Epstein's papers as well. I don't know how it is handled, 
| and I might have something to say about that further. 

But on the basic scheme, this basic scheme, what 
I would like this Court to de is to declare the scheme illegal | 
and to say that "Union, you must obey the Secretary's 


directives, as the Seventh Circuit has pointed out, at this 
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stage in supervision. The Secretary's instructions are to 
be obeyed. The only Standard for review is whether they are 
arbitrary and capricious. And we submit that even that 
Suggestion should be obeyed. 

But in view of the fact of all the proceedings that 
have transpired, it would be very helpful to have this Court 
rule that that scheme is illegal and that there should be 
elections for those three Offshore Division offices alone, 
unless the union within a very, very short time, like a week, 
Should come buck with some alternative sensation: I cannot 


i 


conceive of another sugrestion. They must have the president, 


elected. ‘That is basically our position on that issue. | 


they must have some officers there, and they have to be 
I will address myself further to that if your Honor 
wishes. There are very important duties these people on. 
In fact, by allowing, and this is very revealing -- 
THE COURT: Let me ask you this: Are there members | 
e 


of the Offshore Division who are complaining of this? 


they complained of that. That was part of our original law- 
suit. Hut it wasn't necessary for you to rute on that, as 
; we explained. 
Now it does not matter that you need a complaining 


person at this stage. You see, the law specifically says that 
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MR. YOUNG: Originally, your Honor, yes. = . 


we 


the Secretary shall supervise an election. But the provisions 


which he uses as his guidelines have to be both lawful and 
practicable. That is a very important word in8h2(c). It 
says that if the provisions are not lawful, the Secretary 
cannot allow the election to go’forward unless they are 


lawful. 


So you don't need a complaining person. It happens | 


that people did complain originally when the case first 
started. 

I would just like to emphasize the significance of 
our point as to why that is illegal. It you think about it, 
your Hionor, what has happened here is that people run for, 
let us say in the Offshore Division, run for International 
office. If they win, they automatically become effectively 
the president of the Offshore Division. What it really means 
is that somebody who does now win the majority of the 
Offshore Division votes can become the president of the 
Offshore Division by this descension route if he happens to 
have enough votes from the other divisions. Getting enough 
votes from the Pilots Division, for example, to overcome & 
minority number of votes that he may have received in the 
Offshore Division alone, ne can become the International 
president, thereby become the president of dur ERS 


Division. We say that is totally undemocratic, it is imprope 
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and as the Supreme Court has enunciated, union elections have 
to be based on the democratic principles as we know them in 
this country. That is also spelled out in the brief. 

In fact, in 1974 precisely this fear that 1 just 
enunciated happened. The secretary-treasurer of the 
International, who won International office as secretary- 
treasurer, actuaily lost in the Offshore Division, but he 
got enoush votes from the Offshore Division so that now he 


is the financial officer of the Offshore Division, and the 


members of the Offshore Division effectively did not even 


want him. They did not want him as International president; 
they certainly didn't, and one can assume they would have 
voted against him, for Offshore Divisicn office. 

If I may, I would like to just move on to two 
other sipnificant points. 

THE COURT: Let me ask Mr. Epstein a question, 
then, about this before you move on to these other matters. 

Mr. Epstein, how is this case different from this 
Court's decision in the NMU case? 

MR. EPSTEIN: Your Honor, in the NMU case it was 
Simply a question of these people being appointed by Joe 
Curran. It was not a question that there was any election 
for these people whatsoever. These were appointed officials 


in the various ports, and due to the fact that they could 
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only become appointed by reason of Joe's favor that they 
became officials of the union. There was no election 
whatsoever for these people. 

Mr. Young talks about thepresident becomin; -- 

THE COURT: Well, that is the rovernment's 
position here, that the Offshore Division does not have the 
Opportunity to vote for its own president and whatever these 
three offices are. Because even if they should vote arainst 
the man who becomes International president, and he wins, 
they nevertheless have t> accept him as their president 
without a vote. Isn't that so? 

MR. EPSTEIN: Your Honor, the statute does not 
require this type of a one-man one-vote kind of arranrement. 
Mr. Young talks about somebody by dint of being president 
becoming the Governor of New York State. Massachusetts did 
not vote for Richard Nixon, but Richard Nixon became the 


President of Massachusetts. 


THE COURT: That is different from saying that he 


is the Governor of Massachusetts. 

MR. EPSTEIN: Well, he had certain rights and he 
had certain duties and he exercised certain control over 
the people of Massachusetts, just as these individuals 
exercise certain control -- and it is not complete control 


by any means -- over the Offshore Division. There is an 
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Executive Council of seventeen members on the Offshore 
Division, of which the three International offigers are only 
three. ‘there is a one-man one-vote kind of arranjement 
there. ‘They do not have any greater weirht than any other 

/ 


f 
f 


Andividual -- 


THE COURT: What are these offices, specifically, 


of the Offshore Division? 

MR. EPSTEIN: It is the International president, 
who becomes the chief executive officer. 

THE COURT: What is the title? 

MR. EPSTEIN: It is sort of questionable. I fuess 
it is executive officer of the Offshore Division. 

THE COURT: What is the next title? 

MR. EPSTEIN: ‘The next one is the International 
vice-president, who I guess is the assistant executive 
officer; and there is the third, the International secretary- 
treasurer, «no 1s also the financial officer of the 
organization. 

but, again, in the Council, in the goverffing body, 
these are three of a total of seventeen. 

There are many reasons why sae done this way. 
In 19/0 this wus a brand-new kind of orpanization that the 
union went into. There were specific reasons why iticy did 


change the previous semi-autonomous Structure of the union, 
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whereby the International officials did not have the power 


or did not have the influence or did not have as much say~so, | 


or did not even sit in the Offshore Division group as they co 


now. The union had a very difficult problem at that time. 
They needed a certain type of cohesiveness, which they felt 
could be given by having this type of arrangement. It was 
voted bos by the entire membership; it was voted for by the 


Offshore bivision. The Offshore Division voteifcor its own 


bylaws ard specifically affirmed this type of arrangement. 


For the government to walk in -- 

THE COURT: What year was that? 

MR. EPSTEIN: This was in 1970, in October of 1970. 
For the government to come in and impose its own views, 
absent a specific statutory authority for it and absent any 
cases that say that this is wrong -- 

THE COURT: That is why I asked him whether anybody 
had complained in the union, and he reminded me that 
initialiy, in order for ike Secretary to raise this, somebody 
must have previously complained to the Secretary about this 
arrangement. 


MR. EPSTEIN: If your Honor please, we have at the 


present time at least 5,090 members in the Offshore Division . 


who are all licensed officers, who all have the ability to 


read and write English. They are all very politicized. They 
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will find fault with the structure. The mere fact that one 
individual complains about it or two or ten or fifty does not | 
automatically meathat it 1s violative of the statute. And 
there is no case that says that this type of ouocaiial 
Structure is violative of the law. 

It is not the NMU case. These people are not 
appointed. They are elected by the entire membership. They 
do have certain rights to sit on the Executive Council of a 
particular fully formed division; they have certain 
administrative functions to perform. ‘That ‘ correct. But 
again that is within the wisdom of the union for it to decide 
how it needs its cohesiveness, and it 1s not merely the whim 
of the government, thinking in some sort of ultratechnical 
view, which I cannot see in reading the statute that secures 
what he says jt does. This can lead to -- 

THE COURT: If these three International officers 
became members of the governing council], if they became three ' 
of the seventeen members -- did you say? 

MK. EVSTEIN: Yes, your Honor. 

THE COURT: -- as opposed to being, the three top 
officers, we might have a different case. But it seems to me 
a very strong case for thesgovernment's position if these 


three officers of the Inverpational become the hex ofttenes 
4. ‘ r i. ‘ 


. J, i “4 
of the Offshore Division pe effectively control 


bs “9 . 


“As a, 
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As I have indicated, if they were simply members 
| of the governing council, like the board of directors, where 
they would have some input and -- 
MR. EPSTEIN: But they don't effectively control. 
THE COURT: The three top officers do not ea 


ly control? a 


| MR. EPSTEIN: Not at all, not at all. They have 

| certain responsibilities in the Offshore DEN THTORs but that is 
| 

| purposely done, because what the Offshore beventen does want: 


the head of the entire group not only to be able to speak as 


are speaking as president of the entire Organization. This 
organization has an Offshore Division, it has a Pilots 
Division, it has two regions of an Inland Division, we have 
two locals in the Canal Zone, we have a provision for a 
Shoreside Division to be formed, we have provisions for a 


Governments Division to be formed. The plan was exactly to 


three parochial officers of the Offshore Division, but they 


have the three top officers exercise some sort of 


responsibility in each one of the fully formed divisions. 
THE COURT: And you say, with respect to each of 
these divisions, this arrangement obtains; is that it? 


MR. EPSTEIN: It does, through the fully formed 


division. Now, that is another anomaly. 
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THE COURT : Through the what? 

MR. EPSTEIN: The fully formed divisions. We have 
only at the present time two of them: the Offshore Division 

and the Pilots Division. 

"Hy COURT: So that these three top officers 
automatically become the top officers of those two fully 
formed divisions? 

MR. EPSTEIN: Yes. And depending upon -- 

“ary 

THE COURT: And eventually, as other divisions 
become fully formed, they will similarly becene the top 
officers? 

MK. EPSTEIN: Yes. But it is a question as to 
exactly how much function they do have with regard to the 
Pilots Division or with regard to -- well, that is the only 
one that is fully formed at the present time. But arain 
this was purposely done. This was done for a reason. This 
is what the union in ie wisdom -- 

THE COURT: What was the reason? 


MR. EPSTEIN: The reason was that they were 


splinter froups. Before 1970 we had a situation whereby each | 


local of the unton elected its own particular officers, set 
its own officers’ salaries, and was responsible to and the 
officer was only responsible for his particular purochial 


group. There were many abuses that were caused by this. 
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When officials had a problem between one of their members and , | 
let us say, a member from another local who, because he was 
on a vessel happened to find himself in the port, in a 
different, in an alien port, obviously there coul- be a 
problem if there is a dispute between one of the man's 
members and somebody who does not vote for him. The union ~ 
felt this was wrong. It was splintering the union. It was 
necessary for a complete restructuring of the organization 
to get more -- what should I say? -- to put more emphasis in 
the top-to-bottom structure of the union rather than 
parochially from the botten, jealously guarding all of their 
parochialism and only giving tidbits and only giving tokenism 
to the three International officers. It represented a 
complete change in the theory, in the thinking of the union. 
Incidentally, had that change not been done, who 
knows where the organization would be at the present time. 

- The other maritime unions had en years before done! 
exactly this, that is, placed its International officers with | 
the greater authority over the subordinate bodies, instead 
of having the subordinate bodies having the authority and 


giving directions to the International office. The MEBA, 


Marine Engineers Beneficial Association, had done it many 


| 
| 
| 


years before; the NML, the SIU. This was the last union doing, 


it. lt was a question of the IOMM&P becoming a dinosaur. 
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they did not do it, they would not survive. 

THt COURT: . ls this an anomalous situation in the 
labor movement generally? That is, do other labor untons 
have this kind of structuring? 

MR. YOUNG: Your Honyr -- 

THE COURT: Just a moment. 

MR. YOUNG: I thought you were looking at me. 

MR. EPSTEIN: Your Honor, I do not know any 
situation where you do not have some sort of pyramidal 
structure, whereby individuals who are elected either by 
convention, who then become the top officers and do exercise 
some sort of control, or some sort of rjJghts within the 
separate local organization, that has never been chalienged. 

THE COURT: No, that is not what I am asking you. 
I am asking you whether there are other labor organizations 
that have a similar structure, that is, the three top 
International officers by reason of their election automatical- 
ly become the three top officers of some independent or 


separate division of the union. Is that true beyond -- 


| 
| 
| 


MK. EPSTEIN: 1 would supsrest that in the MibA -- 

YHE COURT: the what? 

MK. EPSTEIN: The Marine Enpincers beneficial 
Association, that ia what exists. | 


THE COURT: I am saying beyond this particular 
: ® 


i e 
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industry. 

MR. EPSTEIN: JI could do some research on it, your 
Honor. Offhand it does not come to eed, But I can't 
believe that there is not this type of structure -- I have 
seen no case at all where there has been a challenge of this 
nature. The cases that are cited don't go to this kind of a 
situation at all. The NMU case is completely different. In 
the NMU case there is no election whatsoever. There is no 
way Of reading the statute or legislative history that 
compels what the government says is clear. It just isn't 
there, it just is not there. 

THE COURT: And this, you ae became the 
organizational structure in what year? 1970? 

MR. EPSTEIN: In 1970. 

There were people who did not like the officers -- 

THE COURT: And therefore this was after the NMU 
decision, is that it, when this modification was made? 

MR. EPSTEIN: I don't recall the date of your 
decision in that, your Honor. 

MR. YOUNG: Your Honor, the Second Circuit's 
opinion was 1968. : 

MR. EPSTcIN: But again that was a case where these 


people wers not elected, they were appointed. There was 


no ¢section whatsoever. There is no case that holds that this, 
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sia of pyramidal structure is forbidden by the statute, or 
forbidden by logic, or any reason why the government -- 

THE COURT: But you admit that in effect, since 
you can cite no other similar situation, this arrangement is 
unique in the structure of labor organizations. 

MR. EPSTEIN: I can't say it is unique, your Honor. 
No, I would not say that. I just don't know offhand, other 


‘than in the MEBA, where there is this type of situation. 


But I cannot see how, given the existence of any one of 
these larre International organizations ve they have 
separate locals whofile their own separate LM2 forms, who 
have their own organizations, do not in turn have delegates 
to a convention, whatever, which delegates then elect a 
president, who then has many rights with respect to any one 
of the particular locals. It just happens. There is this 
pyramidal structure. 

THE COURT: To close this out, you agree, don't 
you, that it is quite possible, as the government surrests, 
that with respect to this Offshore Division the three top 


officers of the International can receive no votes from that 


group but are elected with the votes cf all the: other 


if 
members, and then as a result of that they become automatical 
ly the three top officers of the Offshore Division. 


MR. EPSTEIN: Your Honor, the Offshore Vivision is 
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by far the largest division. There are Some, oh, 5200 or 

5500. The entire membership of the balance of the union is 

some 3,000 additional, Something like that. There is no 

possible way that without any votes in the Offshore Division 

these people could be elected. It ig possible, as Mr. -- 
THE COURT: Let us say 3,000 of them vote against 


the people who ultimately become the top officers. 


| 
| 
| 
| 
| 
| 
| 
| 
| 


MR. EPSTEIN: Yes, it is possible that an individual 
would not necessarily receive -- and it happened in the last 
election -- the Piurality; let's say, of che Gerahore 
Division, and yet was elected to the presidency. But again 
that is what the constitution and bylaws contemplaced and 
agreed to, and there is nothing in the Statute -- 

THE COURT: I understand that, but the issue is 
whether that is -- 

MR. EPSTEIN: Violative of the statute. 

THE COURT: 
the Act to promote democracy in the unions. That is con- 
sistent, you think, with the broad purpose of the Act? 

MR. EPSTEIN: Absolutely, your Honor. It is not a 
question of no vote going to these people. And when they do 
assume these roles, they are three of seventeen. There is a 
General Executive Board. 


THE COURT: No, they are not three of seventeen, 


wc 
really. They are the three top officers, in addition to 
being three of seventeen. Isn't that so? 

MR. EPSTEIN: Yes, that is correct. But that is 
done for substantial administrative purposes. ‘The Offshore 
Division has its headquarters at 39 Braodway. That is where 
International has its headquarters. It is done purposely 
for another reason and that is to save on finances, whereby 


the International officers can act as the executive officers 


of vhe Offshore Division. Anything that these three officers — 


or any one of them does in his role as that particular 


executive officer can be overruled and ruled out by the 


Offshore Division Executive Council. These are administrative 


functions that tney perform. They have the right to sit in 
counci’? with other union heads. It adds support and weight 
to the ona fides of the Offshore Division. 

THE COURT: As you point out, these unions are, 
and I guess that is true of all organizations, hirhly 


political, in the sense that the man who is the president or 


| 
| 
| 
t 
i 


vice-president, or the high officer in the group, has certain | 


powers and I guess privileges which go with the office, which 


allows him to have influence not comparable to the influence 


of the other seventeen members of that body, isn't that so? 


MK. EPSTEIN: Which is what the body politic cf the | 


organization desires for its own survival, for its own 
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seenasicies. That is what they wanted to do and that is 

what thee dtd; Unless it is clearly statutorily prohibited, 
neither the Secretary of Labor nor the ~q.+m -should interfere 
with the structure that the union in its wisdom has chosen 
to form. 

This is not the kind of a case where the onda has 
created certain requirements of membership, attendance at 
meetings, or whatever, to be eligible to run for office. 

THE COURT: What would be wrong with the union 
saying at this juncture that, since this AER is 
seriously challenged by the government and is pending, before 
the Court of Appeals, the matter ought to await the decision 
of the Court of Appeals or, if it is sent back to this Court 
for decision, the decision of this Court, and at this point 
the three International officers will be elected only for 
that position. If the Court should rule in their favor, they 
will then become the three chief officers of the Offshore 
Division. If the Court should rule against them, then of 
course it would have to be a seperate election for the three 
top officers of the Offshore Division. What is wrong with 
the union saying that at this juncture, so that the election 
for these offices can go ahead : 


6 
# t 
MR. EPSTEIN: But, rial of all, 1 dort think that 


is what the government ca I think the governmen: must 


OUTHERN GH FRICT COURT REPORTERS. Us CUUIRTHO 
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insist -- 
THE COURT: Then I misunderstand the rovernment,. 


MR. EPSTEIN: ‘The government insiststhat in this 


ee ieee sr cgucnmnanenuee ak sim 


sieleson there be separately elected positions of executive 


officer -- 
THE COURT: For the Offshore Division? 
MR. EPSTEIN: -- for the Offshore Division. 


COURT: I see. 


Suet asiteeeectetecaual sce cecy clan cemencl ee 


MR. EPSTEIN: In addition to there being elections 
for the three International officers. They want to now say 
there must be three more people who are going to be voted 
for by the Offshore Division, and they are going to, 1 
assume, strip the International officers of the rights which 
they now have vis-a-vis the Offshore Division, that is, they 
will not have a right to sit on the Executive Council -- and 
I am not really certain. They do not spell out exactly 
what -- 

THE COURT: Let me ask Mr. Young what would be wrong, 
with the union doing that, saying to the union what I have 
said, that this question will be resolved by the courts and 


later will have an election for the three top offices of 


Ser eee eterno oneness nineties ernest: sercasepr- eae nae uiaacece +cat capac eepaaeie intuit aces selina 


the Offshore Livision, depending upon how the Court decision 
foes, so that the rest of the election mo whead. 


MR. YOUKG: It seems probable, your Honor, but in 
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fact if you follow it through, this is what happens. 
It means that the --. 

THE COURT: I can't hear. There is somebody 
talking. 

MR. YOUNG: Unfortunately, what would happen by 
that arrangement is that there would be no decision either 
here or necessarily above for a period of time, whatever time | 
that is. ‘That would mean tnat there would be no officers 
elected by the Offshore Division alone for a period of time, 
which means that there are no officers who are supposed to a 
elected by them. It means, in our contention, that since 


they are supposed to have officers, until we wait for some 


| 
| 
| 
| 


decision they have no officers, except by this illegal scheme. 
That is precisely what we are trying to avoid here. 

I am just afraid that if we delay, and I don't 
know how long the Court of Appeals is going, to take to 
decide this -- , 

THE COURT: When was it argued? 

MR. YOUNG: It was argued June 1%. It was argued 
on an expedited appeai basis too. ‘So it would seem the longer 
there is dela’ -- 

MR. EPSTEIN: If I may say SO -- 

MK. YOUNG: -~- in my humble opinion it may wean 


that vhey are not going, to decide quickly. It would seem to 
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me if they are going to decide some of these important 

issues -- 1 mean, they would have decided them quickly if 

they are gaqing to be adverse. But I have long learned not 

to overrcad the Court of Appeals in what they are going to 

do. But the fact remains that we don't know when they are 
going to decide that case, and it means that there are no 
officers then who are properly elected by the Offshore 
Division. It means that in fact the Scheme is maintained. 

Let me just emphasize that these officers perform 
extraordinarily important functions. They negotiate the 
contracts for the Offshore Division as well as disburse 
the funds and do all wor the major functions, what is called 
executive functions of union officers. Again, all this is 
spelled cut and I respectfully refer your Honor to our 
brief. : 

Tie sum and substance of this whole thing is that 
the iabor oryanization is entitled to have its own officers 
who in fact perform the very functions for which there are 
unions in the first place, collective bargaining and fovernine 
rights. it ies ae Honor supgests is done, if we were to 
delay, they would not nave officers elected by the Offshore 


Livision alone. 


I will consider that with the Department arain and 


met back to you by tonight. But the fact is that I an ¢iving 


® 
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you my opinion as to why that scheme perhaps is not palatable 


at this time. 


If you remember, the whole purpose of the Act 1s, 


‘once there is a court order, you have to have a new election— 


quickly. Admittedly, the court order did not reach that 
particular scheme, but in fact we now have to go forward 
with election, and the Secretary in his expertise decided 
that that scheme is Smproper. 

sacideneaiiy, to my knowledge -- 

THE COURT: ‘Then the issue before the coun now is 
whether this directive of the Secretary is reasonable, that 
is, not EE i: 


MR. YOUNG: ‘That is actually the law, your Honor, 


but I think this 1s a little more important. 


Court could decide any such issue at this time. 


MR. EPSTEIN: I believe that is not correct, your 


brief -- must adjudicate the 4ssue as to whether that bylaw 
is violative of the Act or not violative of the Act. It ds 
not a question as to whether the alternate scheme that the 

government suggests 1s reasonable, is not arbitrary, is not 


capricious. Mr. Young has eited in his brief to you on the 


oe a 
THE COURT: I am getting at the basis on which this— 


[8 


Honor. I believe this Court -- and it is cited in Mr. Young' 


s 


issue in summary Judgment, which was, I guess, the beginning © 
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of this question as to even whether, once the Secretary does 
supervise an election, he can go beyond those particular 
complaints orought to his attention on which he based his 
lawsuit and. indeed now more or less go search the record and 
look in the bylaws, in the constitution, and see whether 
anything else there is bad. 

Justice White stated -- and it appears at page 70; 
I assume Mr Young has handed this up to you: 

"if the Secretary finds an invalid bylaw that 
purports to govern .a election that has ae validly 
ordered on a claim that has been exhausted as in this case, 
the Secretary sears to have express grounds in the Act, 
independent of the complaint-exhaustion requirements, to 
insist that the new election be conducted in accordance with 
the law and to insist that a court adjudicate the matter . 
if the union stands by its bylaw provision." 

That is the clear mandate of the Supreme Court 

of the United States. It 1s not a@ question of whether their - 


| 


alternate plan -- reasonable, arbitrary, it sounds good, it's 


| 
going to accomplish something -- but it is whether what the : 
union itself hie choses to do by its membership ‘vote is 
violative of the statute and violative of the cases. And we | 
claim that it is not. oo 


hk. YOUNG: Your Honor 


: 
| 


: 
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MR. EPSTEIN: toy tele just one other point 
with regard to the time. | Your Honor may or may not recall 
that after your lionor rendered her decision on the summary 


i 


judgment motion, alternate judgments were submitted to you 


election. The government urged that it take place by the end -~ 
of this year. The decision.was rendered, I guess it was, in 
March, and the judencot finally entered in April. We 
suggested that the election supervised be held next year to 
coincide with the union's regularly scheduled election that 
outa eliminate many of these other problems about speciai 
notices to the offshore Division, that now there is suddenly 
going to be a quick election, if you want to run you got to 
run; to suddenly rush to have the Offshore Division Executive 


Council decide now whether they should downgrade ports in 


years hence; whether we will have a special convention 


called so that there can be nominations for the three 


| 
| 
contemplation of something that is going to take place cal 
| 


International officers, since that is one of the ways in ona 
the three International officers can be nominated, aside from | 


the petition route. 


hold it this year. We have urged this same point to the Court | 


te 
We urged this to your Honor. Your Honor chose to E 
of Appeals. Aside from appealing from your decision, we have | 
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urged that, at any rate, a modification could be made in 
your order to have the election take place next year in 
connection with the union's regularly schee led election. 
These officer’ have held election for two years. And these 
officers, incidentally, have held election in a 1974 election | 
wherein this issue of the campaign literature, which your 
Honor decided the summary Judgment motion on, that was the 
_1971 election. Since that tine there has been almost a 
complete reversal of the officers in this organization. 


Captain Johnson was not even an officer in the 1971 election 


i 
3 
{ 


which your Honor found to be tainted by that piece of campaign 
literature. He’ ran as a shining knight coning out of the | 
Wilderness on his charger. “I am Mister Clean. I am running 
in 1974." He was elected. No Spots on Mr. Johnson. And now 
he finds hinself suddenly cut short in his prime. He has 
two years, and pow he is going to be cut short and must run 
for election again this year rather than next year. 

captdin Seavo was not the International president 
in 1972 during 


: i . 
taiiuted. He ran again. He was a knight. He came on his 


: 
t 
| 
| 
| 
| 
the election which your Honor found to be | 
: | 
¢ 


white horse. ue defeated Captain O'Callaghan, whose literatur 

ot. : | | 

it was that you{ Honor found was campaign literature and taint- 
‘4 


ed the 1971 election, 
niet 
So w nave a situation, your Honor, although w. had 
~ / 
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argued it to you previously, we have argued it to the Court 
of Appeals -- 
THE COURT: The Court had previously ruled on that. 
MR. EPSTEIN: Yes, your Honor. 


THE COURT: it is settled law that you are arguing 


MR. YOUNG: Your Honor, the quick answer to the 


reasonable and arbitrary and capricious question that you 
asked is that that was a statement by one Supreme Court 
Justice. That judge was just explaining what he thought the 
law was. Now we have, in the Seventh Circuit, then Circuit 
Judge Stephens has Specifically laid out a standard in 
Brennan v. Local 551, which is cited all over our papers, in 
our most recent order to show cause papers as well, and 
that decision said Yes, the Secretary's instructions must 
be obeyed, they must be heeded, unless the decisions are 
arbitrary and capricious. | 

You can read it yourself. It just goes on and on 
about that. It has beon followed in at least one court that 
I am aware of, in a Puerto Rican court, a District Court -- 

THE COURT: That dealt with a similar issue? 

MR. YOUNG: It dealt with campaign spending. As a 
matter of fact, it has certain similarities, yes. a: matter 


of fact, there are certain similarities. but it did deal with! 
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the supervision question, yes, same type of issue. 

THE COURT: Well, I gather that is one way of 
dealing with it, that is, it comes before me for review as 
to whether this particular directive is arbitrary and 
capricious on the part of the Secretary in connection with 
this new election or as a question previously undecided when 
the case was before me and not reached. Is that it? 

MR. YOUNG: The union has sugrested that the whole 
case be remanded back to you from Second Circuit on che bani. 
that you failed to decide this issue. That is clearly 
absurd under the scheme of this Act. You have two hats. 

You have the decision-making hat originally and then the 
supervisory hat. And you could have decided it then, but you 
did not have to. In either case, whether it is arbitrery 

and capricious or whether you wish to review this de novo, 

we submit that you will not reach another decision. This is 
a labor organization that has officers. Neither one of those 
points denied by the union. 

Secondly, whatever the reason for forming this 
scheme back in 1970, which has now been used for six full 
years, including another election, the fact is that it is 
4llegal, it is contrary to the Act. 

What Mr. Epstein has avoided saying is that they 


tried to concentrate power in the International officers. 
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There is nothing wrong with concentrating power if it is done , 
properly. In fact they have done it improperly. And the 
MEBA, to my knowledge, does not have the identical scheme. 

I might stand corrected on that, but 1 remember inquiring, 
once of the Department of Labor, ond 1 was told it was not 
similar. | 

THE COURT: Does the Department of Labor know of any | 
similar organization? 

MR. YOUNG: My inquiry, which was quite some time 
apo now, was that there was no identical situation. 
Identical. I will make a call as soon as we are done with 
oral argument. 

THE COURT: I seem to remember from the NMU case 
that that situation was unique. 

MR. YOUNG: Yes, that was there, too. 

Just so your Honor understands that with respect 
to the timing of this election, you did rule, you decided, 
that the election should be held by the end of this year, 
and that is entirely proper. It is proper, it is consistent 
with the Act, it is consistent with all commentators on the 
Act to say elections should be held expeditiously, once the 
Court rules they should go forward. 

"THE COURT: It seems to me in the NHU case we did 


have proceedinrs which took place htre also following the 


: 
| 


| 
| 
: 
| 
| 
| 
| 
| 
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main decision that there should be a new election. 

MR. YOUNG: That is right. I am advised that 
there were some follow-up supervisory questions before your 
Honor. 

THE COURT: Were those reported? I don't recall. 


MR. YOUNG: To my knowledge, they are not. 1 


checked with the Labor Department. We will have any material 


with respect to the NMU cases as soon as we can get it. 


MR. EPSTEIN: If your Honor please, under this time | 


pressure I appreciate what Mr. Young is saying and what your 


Honor ruled, but still, whatever the time pressure, we cannot | 


be foreclosed, I don't think, from our right to have the 
issue adjudicated. ‘That is what Justice White said. It is 


not a question of reasonable -- 


| 
| 


THE COURT: You raised it.* That is what I am saying. 


It is already before me in the sense that it was raised in the 


main action here, which led to this decision. 

MR. EPSTEIN: Yes, your Honor, but -- 

THE COURT: So I don't know what you mean when you 
Say you have the right to have it aljudicated. You mean the 
Court to rule on it? : 

MR. EPSTEIN: I say yes, the Court to rule on it, 
but not in the fashion that I thought your Honor was saying 


as to what the burden is, whether it is merely arbitrary or 


td 
. 
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capricious. If your Honor was talking about the burden that 
the government must show, that all they need show is that 
the scheme that they propose or what they say sounds pretty 
good, and so lceng as what they say is not violative of the 
law and does have some validity, so long as it is not 
arbitrary or capricious, then the government must preva‘!l. 


That is not what the Court must decide. The Court must 


| . 
| 
| 
| 
fog 
: 
| 
| 
| 
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decide -- 
THE COURT: In order to decide that, the Court wena” 

have to decide that it is not arbitrary or capricious 

because, as the government argues, it is violative of the -- 
AR. EPSTEIN: No, your Honor, I beg to differ. 


Not because the government claims it has some sort of 


! 
| 
{ 
| 
| 
| 
expertise here and that, absent any arbitrariness or ( 
capriciousness, their expertise will prevail. That is | 
i 
exactly wrong. It is to the contrary. The Court itself must | 
independently decide whether or not this scheme is violative | 
of the statute or not violative of the statute. Mr. Young 
has been using this word “scheme.” I don't know whether he 
has a double entendre there. But, at any rate, the system 
that the union has chosen. It is not their expertise to 
decide whether it is arbitrary or capricious. Because this 
scheme was before your Honor at the original time of the 


| 
| 
| 
| 
| 
| 


summary judyment. They said it was bad. We said it was good., 
: i 
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Your Honor at that point could not rely on merely what the | 
gE ninnus thinks is correct and say unless they are an 
and capricious they prevail. That was an issue that was | 
| 


joined. One plaintiff against one defendant. Your Honor 
must decide it on the merits, not giving any greater weight 


to the government. By your Hongr not deciding it at that time 


i 
| 
| 
| 
? 


’ 


I cannot see how now the same issue in a subsequent proceed- 
ing, suddenly there is less of a burden on the art of | 
the covernmant to prevail in this case. That would be a : 
perfect way of finessing every issue by simply saying, "I 3 
will take my best shot, and I will only charge my best shot : 
in court, because I know I can win on that." And then, once 
I get my hooks in, "Now, wait until you see what I have 
planned for this union." And I can only be overruled if I am 
arbitrary or capricious. That is absolutely not what the 
statute contemplated. 

MR. YOUNG: Your Honor, even if you wish to decide 
this on some other standard, may I remind you that the 


Standard would still be that once a prima facie case is made 


| 
| 
| 
| 
| 
| 


out, the burden is on the defendant to come forwa:: and 
disprove that it did not affect the outcome of the election. 

Be that as it may, no matter what your Honor decides: 
the standard of proof should be here, the fact is that the 


scheme, we submit, is unlawful, and therefore once we prove 
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that it is unlawful, it must satisfy the arbitrary and 


capricious standard and it must satisfy any other standards 

THE COURT: That was what I was getting at. How do | 
you decide . in this instance the Secretary is not being 
arbitrary and capricious, without looking at his claim that 
the statute is illegal? 

MR. YOUNG: Nour Hones, I can only submit at this 
time that if you have a moment, to look over the briefs -- 

THE COURT: I think we should take a recess. It has 
been more than an hour that we have been here. The reporter 
is entitled ue arest. We will take a ten-minute recess. 

(Recess) 

THE COURT: I have taken the time to read the 
various portions of the brief in the Court of Appeals, which 
the parties have handed up. 

Did you want to say something finally? 

MR. YOUNG: Yes, your Honor. I had just two more 
‘points on that particular issue. One is that your Honor 
asked the question Why couldn't we delay and wait until the 
Court of Appeals rules, to determine whether or not the three 
separate offices of the Offshore Division should have a 
separate election? In fact it would seem that the better 
proposal might be to actually go through with the election, 


and if we should lose, the government should lose, then just 
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void that portion of the election and let the descension 


scheme autcmaticaily texe place. 


What I am afraid of is if, as your Honor sue sted, 


we go ahead with the election of the national officers, hold 
in abeyance the election for the three top officers of the 
Offshore Division, if the government wins that means you 
have to hav? yet shottey ebetien the following year, and 
the union, complaining about all kinds of costs involved in 
the election, would be undoing its very own argument by 
supporting such a proposal. : 

What we are suggesting is that -- we would 
appreciate vour ruling in our favor, of course -- you should 
not delay tuat ruling in ruling no matter what, because it 
is a much easier proposition to undo that election rather 
than to hold another election. 

You seem puzzled, but what I am suggesting is: Go 
ahead and have separate elections for both International 
officers and the Offshore Division top officers, and if the 
Court of Appeals should rule against us, then the three 
officers of the Offshore Division, the three positions, would 
be nullified. 

THE COURT: Did you want to say something, Mr. 
Epstein? 


M2. EPSTEIii: Yes, I appreciate that each counsel 
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thinks he is sanguin and he is ultimately going to prevail 
when the Court of Appeals does render its decision, but the 
alternate scheme that Mr. Young gives would create more 
havoc and more chaos than absent a judicial determination at 


this point. 


He has told us that he wants these three additional | 


offices, and he is now sugresting that don't rule upon the 
merits of -- 

MR. YOUNG: I did not say that. 

MR. EPSTEIN: Maybe I misunderstood it. But the 
practicalities of such an arrangement at this point, where 
he is sayinz, "We now have three new officers, let's vote 
for them": these new officers have no salary whatsoever. 
These new officers have no duties defined by order of the 
Court. Yet the membership is going to vote for these 
three officers. We are going to get somebody who is a night 
mate in one of the ports, who figures, Well, I may as well 
run for president of the Offshore Division. There is no 
salary, byt Il may as well take it anyway. Are you going to 
find somebody who is devoted to the union, who is willing to 
give his time and effort to run for a nonpaying office? That 
is just one of the many problems that is created by the 
government's insisting.on having these three new officers 


voted upon now, without telling the union or without anybody 
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being able to tell the union what the duties and 
responsibilities and the interplay between them and the 


officers are going to be. 


The statute speaks about, in the conjunction, law- 
ful and practicable. If there could be anything less 
practicable than what the government is suggestinr, leaving 
all of these loose ends somehow as the responsibility of the 
union that we will be bis ce bare it out, that is a 
horrendous thing, it is a ohankss eondition that is beingz 
thrust upon the union at this point. 

MR. YOUNG: Just so it is Clear, the question of 
whether they are paid or not is a union question. We don't 
insist that they do or don't be paid. tut the union can make | 
its own provisions as to being paid. 

That leads right into the next and the first issue 
that Mr. Epstein put in his papers. They say they can't act. 
That doesn't make any sense at all. If this Court's order 
is to have any effect whatsoever, somebody has to act. The 
union has to take charge by its officers or some duly elected 
council within it to make the decisions that are absolutely 
necessary. To do otherwise would be to frustrate the 
purposes of this Act. To mandate decision by union membership 
would mean you would never get any decision for ten years. 


THE COURT: [ think we have exhausted the issue now. | 
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I have taken the time during the recess also to review this 
Court's decision in the National Maritime Union case and, 
as I indicated earlier, 1t seems to me that this is an 
arrangement similar to the arrangement in that case with 


respect to the election of port officers and port agents, 


losis is gpa ntsc accede iis agaist Seberang Semasheaeabintiaadie 
Sitar sr aseincarenecnopnnlororaraee vo oseremen oyacurernnnan aaagieo=eanesomntemesaeesamnre seems sermemantoniomensoneneeeneremneennnny 


as I believe they were called in that case, port agents. 


Just as that arrangement {n the National Maritime Union case 


weer samen ist m7 oc 


violated the provisions of Section 481(a), it seems to me 


the situation here is similar,in that the officers of the 
Offshore Division are not elected as peautred by that statute. 
So that the Court now rules that that provision is invalid. 

With respect to the other matters, if we can take 
those up, the Court will try to similarly dispose of those. 

_ MR. YOUNG: Thank you, your Honor. If you wish, 

we will go through our Exhibit E seriatim, which should 
take care of most of the issues. 

MR. EPSTEIN: If your Honor please, may I just be 
heard on that for one moment? 

THE COURT: On what? 

MR. EPSTEIN: On your ruling. 

THE COURT: We have heard it. I am not going to 
permit any argument after I have ruled. We have heard it 


rag 


extensively. ae i 
; 4i 
MR. EPSTEIN: I am not going to ahh. T um asking: 


yon oerineparamcunaene facna naseens ae ara oa ASSTETOV NAT SAO UCLA AP TE OHTA AO TRE HEIDEN Ae ARLI EAAaN S CORTES RO ESPEN ncRNA 


| 
| 
i 
. 
" 


SOUTHERN 12) (RIC) COURT REPORTERS. Us CON IOUS 
FOL bk. NEW YORK. NY. — t¥120 


What now, t the oad or Appeals does cone down in a 
oe on this very issue, which was tendered to them by 
Mr. Young, and that decision is contrary to your direction at 
ta dieu : a : 
THE court: That decision of mine would be. overruled, 

a wuts eae as ts any decision ak this Court contrary $e 
a ruling of the court of Appeals. 

MR. EPSTEIN: Thank you. | 
MR, YOUNG: toe Honor, we will. advise the Court / 
| of Appeals of your decision, so that they have a ful) under= 
standing of what: has” eranerires. | oS 
| THe COURT: ALL right. What 15 the next matter? LT 
MR, YOUNG: The ‘first issue, that we hice marked as 
| the : first issue, is ‘the question of the union authority to 7 

ack. I think tt is clear from tn papers “that what the | 

union 1s eenrernes about is additional lawsuits from other” 
“nenbers, 4f in fact the anaes leadership. takes at upon heme i. 
selves” to act. 7 

We submit ‘that Somebody has. to act for the union, 4 

[P sone entity, Like their General Executive Board or their. , 


“three: top officers, which ae sailed their: International 


® } suvconmettee. And all we are asking for now is a direction 


on the court that: ‘one. of ‘these bodies. auly delerates sas act ey 1. 
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papers snould be compelled to make the decisions that the 


Secretary asks of it.. We don't have to fo back for ig 
referendum on each and every little issue,which is what was ! 
Suggested here. It would be foolhardy to think that your : 
order could ever be effectuated if we had to go back for a | 
unionwide wee vendin. Indeed, the union contradicts itself | 

a 
when it shows in its own papers that the Offshore Division's | 
Executive Sunes a aay that has authority to act on 
behalf of the Offshore bivision, is nie in the process of 
acting, on some of the Secretary's instructions. 

What we think 1s reasonable instruction, your 

Honor -- and J don't know 1f you would ie ieeue this -- is that. 
we would like at least the General Executive Board to make 
the decisions, or at least decide which entity, whether it is 


the president of the International or the three officers by 


majority vote, make those decisions that the Secretary 


| 
| 
| 
| 
} 


i 

| 

| 
requests of it, such as whether there is going to te a special 
| 


to 
nominating convention or not. What we have done here is just 
day out where the authority exists, in our brief. ‘The 
General pemuubiie Board has, as the constitution says, full 
| authority to act on behalf of the constitution -- — 
THE COURT: Weere are you reading from? 
MR. YOUNG: Our Exhibit E. I have just been 


e 
| excerpting, from the constitution itself, Article VI, Section 4 


ce amet ll een ie = ewe let et enn lin x tn Se ne es at 


SOUTHERN OF RIC COURT REPORTERS. US COURLOEs 
POLL. SQUARE. NEW YORK. NY. ~ ovi.inc0 


eee 


fh 120° 


THE COUR: What page? What page of E? 

MR. YOUNG: | Page 1. 

‘HE COURT: pee. 

MR. YOUNG: Under "Comment" scction. ‘The General 
Executive Board permits the union to act on all matters 
related to the welfare of the organization and shall decide 
On all questions of law. It foes On to say that the GEG 
is organizcd to supervise the activities, affairs and 
functioning of the affairs of the organization. Clearly 
some entity in the union has to be able to act. You can't 
just have a headless union there. _ 

. PHL oun: What specifically do you want them to 
act upon, now? | : 

MR. YOUNG: As you notice, we have summarized 
those decisions, those questions we have asked bee acian to 
rule on, in ur. Gumpertz's letter, which is Exhibit C. That 
is bie Secretary's instruction letter. And if you will note 
on pages 9 and 10, we summarize those decisions that we had 
hoped to have by June 23. Each one, again, 1s taken up in 
our exhibit, and we have explained the nature of the question 
involved and the decision to be reached. 

THE COURT: All right. I will hear from the unton, 

MR. EPSTEIN: Again, your Honor, I do not see, as 


my papers Stated, how these specific items canb? taken up by 


'¢ 
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either one of sad two overning bodies, where it requires a 
change in either the constitution or the bylaws. 

THE COURT: What does? 

MR. EPSTEIN: For instance, any one of these. 
"Decision to be received" -- and I am looking now at pace 9 
of Mr. Gumpertz's letter, item No. 1. "Decision to be 
received by this office not later than June 23 as to the 
titles to be gareied by the three principal officers of the 
Offshore Division." It is the creation of a new officer in 
the Offshore Division. Simplistically saying "What are the 
titles?" leaves a tremendous gap as to what these people are 
supposed to do. | 

THE COURT: What are the titles now? 

MR. YOUNG: The executive officer, assistant 
executive officer, and financial officer. This happens not 
to be a crucial issue. Ail we said 1s "Union, if you want new, 
tities, let us know." That is not one that is particularly | 
important. However, it te nteieedine to say that it leaves | 
a big gap. This is the whole issue of descension, what the : 
scheme that you just ruled on was. The question was that, | 
since we had believed it was illegal, now you are going to | 
have officers, we are willing to let the union decide whether 
you want to call them Offshore Division president, vice- 


president cr somethiny else. That is a minor decision. | 
| 
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Wien you go on, you begin to see some of the others | 
that become more sipnificant. 

THE COURT: What else do you say you can't do? 

MR. EPSTEIN: It was just about all of these items, | 
your Honor. Again, you will see that they require certain 
decisions tc be made which any member of the union cen say 
to whichever governing body it 1s that makes the decision, 
"You can't do it." Questions as to whether these new 
positions are supposed to also oe sit on the executive body 
of the Ofrshore Division, in addition to those officers who 
now are there; whether they will now, on the International 
level, assure positions there as distinguished from the 
vice-presidents who now sit in these positions. 

MR. YOUNG: Your Honor, to expedite matters, I 
think it is very easy, what we will do is, if you would, go 
through the questions that are asked, and then you will be 
able to see exactly why decisions have to be reached on each 
one very quickly. 

THE COURT: I was trying to do that. 

MR. YOUNG: Yes. The second question, "becision to , 
be received not later than June 23, 1976, as to the titles of | 
the Off-Shore Division officers who will represent the 
division on the General Executive Board." 


There was a question that was raised durin; the 
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pre-election conference: Who is going to sit on the General 
Executive Board? As it stands right now -- 


THE COURT: General Executive Board of the 


International? 


MR. YOUNG: Of the International. As it stands 


right now, the vice-presidents of the Offshore Division -- 
there are three of them -- sit.on the International's General | 


Executive Board. The union properly said, “Well, if you are 


sentiment rents 


going to force us to have three top officers of the uffrshore 
Division, should they sit on the General bak butive veard or 
not? Since they are the top officers,maybe they should sit 
on. All we have said is: that is not for us to tell you. 

Do what you want. As of the moment, your own charters, 

your own constitution and bylaws, insist that the vice- 
president stay on there. But if you want to put those three 
top officers on the General Beeeutine Bose, make a decision, 
And we have to know that decision now so that we can advise 
the membership of what the positions are these people are 


going to hold. We have to tell the people who might want to 


pre pent roteyaiomensnhr sony MAAR INURE” Neste rE 


run for those offices. 
THE COURT: What is the next one? 
MR. EPSTEIN: May I just be heard on that question, 


your lionor? 


THE COURT: Yes. 
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MR. EPSTEIN: Here 1s what the unton is faced | 
with. There are three new officers who are nonpaid officers. | 
Are you going to give them now the seats on the General | 
kxecutive Board as distinguished from the three vice- 
presidents who are elected by the Offshore Division and who 


were elected for a salary? It is just such a chaotic 


condition that it just throws the union into an absolute 


coo senate santana tence emma aera set 
Se ater cn rempeaentenpntan eanares amemrmcionee conor eee Tea eoer oe aT a OREO ATER 


mess. Because how can the board, or how can the membership, 


or who is goinz to in its wisdom, other than the menbership, 


decide which should be done? Are you now going to put three | 
more people on the Offshore Division Executive Council, now 


raising it to -- well, no, I guess you would just take off 


the International officers. I assume that is what Mr. Young 
would do? | 
MR. YOUNG: No, we are not surgesting how they | 
form their own union in that respect. ‘The Internationai offi- 
cers by virtue of the constitution, the Internation;ii . 
constitution -- all I am saying is that this Court should 
direct the union to authorize the General Executive Board to 
make those decisions. What he is worried about is suits from | 
other members to say, “My God, the GEB never had that 
authority." Ail we are saying,for purposes of this election, 


to effectuate your order some entity in the union has to 


make those decisions as to what the duties of those top 


: 
| 
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officers are roing to be, whether they are going to hold 


want some protective device, such as a court order, chat 
says, "Well, the General Executive Board could have hat 
authority," or maybe it should reside in the three tc 


officers, or whatever it happens to be. I think he ts 


a special neminating convention and such as that. ‘hey | 


| 
| 
doing an admirable job in trying to explain, "Oh, we sant unior, 
democracy and representation," ‘but you have fot to e..ectuate 
this order of yours, your Honor, and some order sho. i be 
entered. Otherwise you end up with a de facto stay © your 
order by virtue of a lengthy referendum procedure an score 
procedures and more procedures. So we have no objec 
fact, we would welcome some order. Maybe it is hel, . 
the union to have some order that says the General i. cutive 
Board by virtue of the authority I have recited in. . 
papers from their constitution seems to have the aut 
to act. That is what we are saying. it is up to ti. . 
they want to act, but somebody has to act, and we ti. 
GEB happens to have that authority, 

MR. EPSTEIN: Your Honor, I would like to ..k itr. 
Young, then: What then happens the next go-round? . es the 
membership then ratify what was done by these offici.is, or 
is it necessary to have a new constitution created t.. derine 
these things? You are thrusting the union into a pc.iod of 


absolute bedlam. 
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THE COURT: The union executive body here would 
simply be following, the SecretaryS directions with respect to 
a new election, would they not? 
MR. YOUNG: In our opinion, yes, your lionor. 
MR. EPSTEIN: I can't quite understand, though, if 
their directions are "Do as thou wilt," I can see where there 


is a horrendous pro! lem as to how something is going to be 


done subject to membership approval. There are so many gaps, | 


there are su many lacunae in this matter. 

THE COURT: Let us take the next one. 

MR. YOUNG: Yes, let us take a very simple question | 
here. All right, that is a relatively simpie decision. : 
here is a question as to -- well, the Offshore Division 
seems to have the authority to close down certain ports and 
to do a few other things, if economic necessity dictates or - 
I don't remember what the other qualifying clause is. but 
that is a good exampie of the need to have somebody make a 
decision to tell us which poste thes are going to close, 
which will iave the effect of canceling out certsin officer 
positions. We have to know now which officer positions there | 
are going to be elections for. And so we are insisting that 
somebody make a decision. 

It happens here that the Executive Council of the 


Offshore Division can make that decision, and Mr. Epstel: 
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points out that they are about to make that decision. 

THE COURT: Which number is that? 

MK. EPSTEIN: I have no quarrel with this one, your 
Honor. 

MK. YOUNG: No. 3 on pare 10. 

Mik. EPSTEIN: The point beinr that this iten 
specifically is given to the Offshore Division Geecutive 
Council for them to rule on, as distinguished from these 
other items, which are not within the province of that board. 
T have indicated in my papers that this body es examining : 
exactly right now the issue of which ports may be re- 
classified in the upcoming, election that nas been ordered 
by the Court, 

THE COURT: So you don't object to 3, then; is that 
it, since that decision Is being made, you say? 

MR. EPSTEIN: That is correct. 

THE COURT: Then let us fo on to 4, 

MR. YOUNG: All right. 

THE COURT: You objected to 1 and 2, is that it? 

MR. EPSTEIN: With the several additional items that | 
I have mentioned, aside from the ability to do this, which we 
feel does not by virtue -- 

THE COURT: Let us look at this constitutional 


provision arvain. 
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‘MR. YOUNG: Your Honor, what we had supj:ested there, 
provisions, what we had suggested 1s that this Court should 
order that the union, by its General Executive Board, 
International Subcommittee or Offshore Division Executive 
Council, whichever one the GEB determines is the appropriate 
entity to make the sai kcn tas decision in question, should be 


ordered to make the decision. 


in the order part, I think you are looking, at pare 1, those 
| 
} 
} 


THE COURT: Yes. I just want to really ret the 
name correct. It is the General Executive Board that you 
contend has the power to make these decisions, is that it? 

Mi. YOUNG: Yes, ma'am. 

THE COURT: Under the constitution as indicated. 


| 


& 


certain powers may reside in the Offshore Division's Executive 


| 
MR. YOUNG: And as to the Offshore Division, 
; 
Council. 


1 
| 
i 
| 
| | 
{ 
| Thi COURT: Such as? 

| MR. YOUNG: Such as this one, this closing down 

| certain perts. And the GEB, since you might want to have 

| Some entity, the Gkb can certainly allow that Executive 

| Council to act, or you can just say where the Executive 

| Council has the authority to act it shall act. 

| THY COURT: All right. Let us go on to 4, then. 

" 

| 


MRK. YOUNG: “Decision to be received by this order 
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not later than June 23, 1976, as to any delegate positions 
to be filled in 1976 supervised election." 

This may be too prompt. The union queried the 
Secretary during the prenomination pre-election conference 
as to whether it would be permissible to simultaneously conduc! 
an election for convention delegates, and we said, "fhat is 


all right, you can go ahead and conduct your election for 


Sa ee 


convention delegates if you wish, but then we have no 


authority and will not supervise that election." 


cnscinictnsehitieine 


For the purpose of insuring that there is some 


appropriate notice and ballots and all the mechanics of 


election, we should say, "If you want to conduct it 
Simultaneously, make a decision, tell uS you are or you are 
not going to conduct your convention delegate election at the 
Same time." | | 

THE count: ‘ALL right. Again you say the General 
Executive board under she constitution has that power, is 
that it, to make the decision? 


MR, YOUNG: 1 assume that the words that say that 


| 
| 
| 
| 
| 
| 
i 
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the Gkis has authority to supervise the activities, affairs 


. 
iit sie estnmnann einen enemas naianiinbeeeimeroisurntlsinentineccin nesaasternetinemt 


tear nnn etmmen tne 
promecsaromsiestnuseetmineeienurtanesinsiahnsheaaasbobita eomAnON 


and functioning, organization are pretty inclusive. 
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THE COURT: I am just asking you what your position.) 


is. 


- sonnei 
ne ana 


KR. EPSTEIN: If your Honor please, may 1 give a 
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I 44ttie background on delegate's position? 
_ THE courT: Yes. 


MR. PSTD: the delegates were. elected in 1978 


| tor a | three-year term of office. The delerate election was 


not in any fashion the Subject of the lawsuit in 1971 or in 
1974, ‘The constitution provides that ection of seicearey ee 
A | shall be hela simultaneously with the Sheckion of officers. 
qt These delegates: have not been tainted i atooever. At the 
ie time they. have the right to serve until i977. ur, 
- Young, is sussesting that be ean by tat now say that we are 
opping ort a year' 8 “right that you have to remain a 
delepate. : : : : | 
os THE COURT: Well, he 4s not. ‘lie 1s only asking you. : | 
AG to let hin know whether that - Boing to had need ‘simul taneous- 
fay with this election. te that it? | | 


MR. YOUNG: That be correct, your Honor. 


MR. EPSTEIN: Who is going to let him now? That 


— the point. | 
THE court: The General Executive. ‘Board. I just 


a asked him that, what his position sana and the constitution 


| does : seen to ‘empower that board to act on shane matters. ert 


48 no 0 other boay that can act with respect to these situations, 


MR. EPSTEIN: ‘Dut, ag your tlonor please, the docu- | 


ii General Executive Board —- "the part which 1. 
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Mr. Young did not read on -- nor otherwise prohibited by the 


TOMM&P constitution or restricted by membership referendum. 


sisi or sinner nemesis artemis: 


And these are exactly those items that constitute a chunre 
in the constitution or bylaws that can only be done by 


membership referendum. 


saber psieereemciciaesiel-emuaeisbectamra 
isp coy pa 


MK. YOUNG: But that on its face 4s very clear. 


If they are wasepieted, then they are not poing to hold an 
election. . : , 

THE COURT: That is right. J don't know what 
As ail about. oo | 


All right, let us take the next one. 


MR. YCJNG: No. 5 concerns the decision as to 


whether or not a special convention for the purpose of 
nominations will be held. 


THE COURT: Fop this election? 


| 
| 
| 
| 
| 
| 
| 
| 
| 
{ 
| 


MR. Yf : ‘Yes. The union is empowered to call a_ 


special conventio.. on a variety of matters, I assume, but 


certainly as to nominations. And there International 


officers can be nominated -- in fact, the way International 


officers are nominated is either by action of a convention or 
by a petition. They had indicated that they were going to. 
hold or they might hold a special nominating convention. 

THE COURT: All right. I understand that one. You 


want to be heard on that? 


nse tne» erent mt mnie mah meron mere eestor eran econ 
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Mi. EPSTEIN: Yes. We have no problem with that, 
your Honor. 


THE COURT: What 1s the next? 


esmensounaeensmcageesseeeterir cee 


SS SS ee ee : 


MR. YOUNG: The method of selecting an Internationa: 


Ballot Conmittee if any must be communicated. One or the 


er a 


functions ilies of the BONS UA EAE convention is to Select 
| from amony its delegates there an Inte: national ballot 


Committee wWiiich super viacs the election. 


VHE COURT: Is there any problem with that, br 
Epstein? oF 
| MR. EPSTEIN: If we have the cenvent ion nele, at 
that aanvention there can be an election or. haus Internat tonal 
‘Ballot Committee. : | 
NR. Y YOUNG: : ee seems reasonable. We are Just 


~eoncerned that. ar they were not dee to hold a convent ton / 


| 
| 
4 
a 
i 
i 
7 
| 


ney advise us werner they are poing, to ‘figure out Bone Way 
‘to have an Inte-nat tonal Ballot Committee. Now they Indleate | 
they will. a assume on oe record it is indieated that, there 
will be a Bpee hee nominating, convention. Is ‘that correct? 

. Mi bPStETiN: in the papers which we Submitted we at. 
indicate Lo ‘the Court that a tentative schedule has been momade 


~ oid: an international ‘convention. — 


‘vue cou: | an right, you will, and then you will 


| have: the committee selected ee is that 1b? 


str ten ether asap 
eenmnge ee a et 


TU 

MR. EPSTEIN: Commencing August 17, at which time 
nominations Tor the International -~ 

THe COURT: Let us take 7, then. 

MR.) ( { concerns the use or nonuse of an 
outside iInuependent balloting agency. Your lionor may recall 
that the 1/371 and the 1974 clections were conducted by the 
American Arbitration Association, an outside independent 
ballotiny; avency pursuant to a requirement of the union's 
constitution. We have no objection if the union wants to 
do away with that requirement, to save costs. In fact, as 
long, as the union employees or members do the actuai work 
that is entalled -- putting the ballots tovether and checkti; 
all the data and so forth and so on -- subject to the 
Secretary's supervision, we are delighted to accommodite the 
union. All we are asking, for, again, is the decision. 

would like to note specifically, your Honor -- I 
had @a@ chance to plance at at least one of these provisicns 
in defendant's pa epehaive panees, and it indicates essentially 


no objection, but [T must say that the manner in which this 


18 worded strikes me aS a bit peculiar, to say the least. 


J just want to make 1t clear the Secretary does not perform 
the actual mechanical chores. It could never do that for the 
ten or twelve elections it 1s now supervising. Somebody in 


the union, if they want to do away with this outside tallotin; 
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agency, that sonebody in the union, the members or their 
employces, must perforin the chores, But we need a decision 
as to whether they are woins to have an outside ballotin; 
agency or hot ‘ 

THE COUNT: What is the problem? 

BR. EPSTEIN: Avain, your Honor, we are back to 
Square 1 as to who is to make that decision. The unton has 
indicated in its answering papers that we would wish to be 
able to coniuct this without the American Arbitration 
Association for the purpose of Saving what in the last time 
had been an astronomical amount in connection with the 
election. And in view of the Secretary's Supervisory role, 
we felt that that should be able to comply with the require- 
ments of the constitution, speaking about an impartial 
balloting agency being the one. 

TUE COURT: He Just wants you to make the decision. 


Is that it? 


MR. YOUNG: Yes, your Honor. 


THE COUKT: Whether you are proing to have jit or 


EPSTEIN: Can you tell us who the -"he" is, 
arain? 
THE COURT: The General Executive Board. ‘That is 


thelr peneral consistent position: that if the Offshore 
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we : te 
Division specifically has the power with respect to any of 
these items, they would make the decision; otherwise under 
the constitution it falls to the Genchal Executive board. 

MR. EPSTEIN: Your Honor, arain, as my papers 
indicated, we would want a direction from your Honor saying; 
that you order the General Executive Hoard to -- 

il COURT: 1 think that is why we are here. 

WR. EPSTEIN: -- to decide this issue. 

All right, I just wanted to be sure. 

Pik COURT: (87 : 

bik. YOUNG: No. 8. bhefore we conclude on 6, there 
will te two others J] believe that we have briefed in our 
other papers. But 8 concerns the question of which members 
are entitled to run for office in the Offshore Division. 
Pursuant to che provisions in their bylaws, it has certain 
criteria that must be met before a member can run for office. 
1 think it has to be a member for four yeurs, and 1! den't 


recall -- whatever it is. ‘The Secretary ruled that those 


criteria for running for office were acceptable in this union,| 


for this unlon at this time. However, we did it on the 
representation that no more than 2 percent of the whole 
membership would be excluded from running for office. There 


is a separate legal requirement that criteria have to be 


reasonable, and one of the tests of reasonableness is how many 
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of the people are excluded from running, for office under the 
criteria. 


Based on the representation, we said OK, you can 


have those criteria. Kut we wanted supporting data, we 


wanted to make sure the representation was accurate. And 
therefore we asked they submit, 1 guess,the number of union 
members who presently gualify for union office as well as 
the total number of all members, just to verify their 
representation. 

MR. EPSTEIN: JI gave to Mr. Gumpertz earlier today 
a jist that had been prepared by the controller of the 
organtcation showing those members who have transferred into 
the Orrshore Division since 1970. Mr. Lowen, who is the 
secretary-treasurer, 1s out of town until next week. He 
could send a letter verifying the statistics with respect to 
the percentare that would be eligible to run in this office 
under the criteria set forth in the Offshore Division byiaws, 
which is completely permissible within prior cases and cuidelin 
of the Department of Labor. So there is no problem there. | 

MR. YOUNG: If the data is Submitted, we will check 
it. 1 was not aware the data was submitted. 

THE COURT: Then there is no objection to 8. Let 
; US view it that way. Is that correct? 


MH. EPSTEIN: Yes, 
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MK. YOUNG: Except, your Honor, we have summarized 
those decisions. Theye were certain other rulings that were 
made by the Secretary which are embodied in this letter. 
THE COURT: Let me takecare of what we have here 
to 1, 2, 4, 5. 6 and 7. Is that 1t? 


MR. YOUNG: Yes, I believe so. 


THE COURT: As to 3, there was no objection, as 1 


understood it, that they were in the process of dolinr that? 

HR. EPSTEIN: Yes, your Honor. The only question 
would be the timing with respect to that. 

MR. YOUNG: Your Honor, in view of the necessity 
for the order to show cause, obviously the whole process 
contemplated is now delayed. We would be willing to allow 
the Executive Council to make its decision -- I gather they 
are meeting on the 8th and the 9th, or the 7th and the sth of 
July, and to have their decisions made by the next day, 
submitted to us by the next day. 

THE COURT: That would be July 9? 

MR. YOUNG: I don't know if that is a weekend day, 
but the following businusn day. 

MRK. EPSTEIN: July 9 is a Friday 

) THE COURT: When will the meeting be over? 
MR. EPSTEIN: I assume that by Friday we will have 


a word that we can give to the Department. 
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THE COURT: Then as to 1, 2, 4, 5, 6 and 7, the 
General Executive Board 1s directed to mike decisions as 
indicated with respect to those matters by July ¥. Is there 
anything, else? 
MK. EPSTEIN: Your Honor, the General -Lxecutive 


Board is a ditferent body, That is the constitutional, the 


Internationai body. This 1s the Offshore Division Executive 


Council. 

Vit COURT? Is that the body? 

MR. YOUNG: Your Honor essentially is correct. 
The General Executive Board should make the decisions with 
respect to 1, 2, 4%, 5, 6. and 7 by a date certain. 

THE COURT: Yes. 

MR. YOUNG: What they have been arguin;: for is 
that the Offshore Division Executive Counci] is roins to make 
the decision with respect to No. 3, I believe. 


Tis COURT: 3, and then you have data to submit as 


MR. YOUNG: That is right. And what we would 
Sugeest Is that all decisions, all decisions be in by July 9, | 
whether they are made by the General Executive Board in these | 
you just itemized -- 


THE COURT: All right. You can set this all forth 


in a written order. J thought there was no objection as to 
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3 and it was being done. 

Mk. YOUNG: It 1s, but there is no date certain 
to when. 

THE COURT: That is July 9 alse. And this data: 
to be subi:nitted by that date also. That is in 8. 


Mk. YOUNG: Just looking over our exhibit arain, as | 


I mentioned, there are certain other rulings of the Secretary | 


embodied in the June 15 letter that may have been put in 
issue by the union's responsive letter of June 22. And we 
tried to ceal with most of them in the exhibits. 

THE COURT: What exhibit number is that? 

Mk. YOUNG: E, No. 6. 

THE COURT: Exhibit E, 6? 

MR. YOUNG: Yes, your Honor, nate 4, 

this issue is the question of whether members are 
entitled to run for more than one office. As I mentioned 
before in discussing this scheme that you have ruled to be 
illegal, we have no objection if one member wants to run for 
two separate offices, as well as there are two separate 
elections for them. 

YHE COURT: I see. And the union says what as to 
that? 

MK. EPSTEIN: The union says we don't know, your 


Honor; we just want the Court to give us en order saying 
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Yeo or ho, 

THE COURT!’ The ruling which | made says In effect 
that there must be a separate election for that. 

bulk: No, but the question of somebody 

running: concurrently tor two Separate offices. 

tub COUNT: The povernment Says it is not objectin:. 

BH. 1UUNG: 1 have to add one more Sentence, your 
honor. While we do not object to one menber running for two 
offices 

THE COURT: ‘That 1s, in the International and in 
the Offshore Division. 

Mh. YOUNG: That is right, As lone as the 
charters of both of those organizations allow it. In other 
words ,aralti it has to be lavwrul, or the election has to be 
conducted consistent with the constitution and bylaws, as 
the law says, insofar as they are lawful and ohauk oaule. 
30 this 15 one where we can't make a jiud¢ment as te whether 
or not the union wants to a@llow its wembters to run for the 
two offlees, but if they do we don't object. 


The probiem here is that there are two provisions, 


one contained in the International constitution and one 


contained In the Offshore Division bylaws, that may throw a 
question to the unlon itself as to whether they want to permit 


their people, their members, to run for toth offices, let us 
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Otfshore Pivicion and international at the sare tine. 
We wint them to feebeneet their constitution. if they say, 
"Ge ahead, it's OR to run for two offices" -- 
WHE COUNT: That is another decision you ant 
by the General Executive Hoard? 

Mit. YOUNG; Yes, your iionor. 

Bh. EPSTEIN: If your Honor ; lease, arain are we 
poli to be negaeed. is the orvanization poine to be aesured, 
thut whichever way Lhe General Executive Hoard rules, some... 4, 
arguing, a union member arjuing arainst that would then not. 
be able to pours a complaint with the Secretary of Latc 
Saying that there was something wronr in the election 

dig it & instead of non-A? 

THE COURT: le certainly cannot enjoin anybody from 
brinvine a lawsuit, if that 1s what you are surrestins, or 
filing a complaint with the Secretary of Labor. 

Your Honor, that 1s exactly whit 
trying to do by having the Court rule that -- 

SHE COURT: 1 don't know how you avoid people flilin; 
lawoults or filing complaints. You want to issue a seneral 
injunction enjoining people from filing -- 

MR. EYSTELN: No, but what I am saying is hat if 
you are orderiny; sie Genovel Executive Board to do certain 
thinvs that in so doin they are going to be given some sort 
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of immunity from prosecution later, if a member says who 
told you to do it and why did you do it this way rather than 
that way, we would like the government to ask for an order 
suying that it is permissible for the orranization to permit 
an individual to run for this and that. 

Nik COURT: I thought he just said that. ‘ney 
would have no objection? 

Mk. YOUNG: Your Honor, in fairness to the union, 
they do raise an interesting question. ‘he question is: if 
they interpret t:.¢ir constitution one way, will we later 
fay that, "Jh uh, your interpretation was wronm and file an 
action aainst them.” 

l am advised by Mr. Gumpertz that we would have no 
objection if they interpret these two provisions aliowins 
somebody to run for two offices. However, you have got to be. 


very careful, because the Offshore Division provision says, 


No member may be a candidate for more than one paid elective 


office in one election.” If they figure out some way that 
one meaber runs for two offices and waives his pay in one, 
for instance, that is sufficient. but ii they actualiy 
hold two pald offices, then it is direct contravention of 
their own provision. 

Waat we are saying is, "Go ahead and interpret it, 


but make sure you are consistent with at least the words of 
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the two provisions.” 
4K. EPSTEIN: He 4s not really helping us out when 
is saying, "Make sure." I want him to say that when we 
thus and make decisions, he is givine us the imprimatur 
the Court is saying, “You are rirht.” 

THik COURT: No, the only thing he is tellin: 8 

that the Secretary cannot ehalienne that. 

MK. YOUNG: at depends on the words of their 
decision. 

SHE COURT: 1 gather, according to the povernnent, 
if you say that a person 1s eligible to run for two offices 
as lon as h? does not receive pay for both, or he may 
run for a paid position and a nonpald position, that the 
government would not find objectionable, as long as it does 
not violate the specific terms of the Offshore bivision 
constitution, which says that you cannot have two paid offices. 
Is that 10: 

Mk. YOUNG: Yes, your Honor. Just to further the 
understanding, though: ‘They will present, T assume, the 
unton, whoever rules in the union, the Gri will present 
decision to the supervisor. The supervisor will look at 
before he says OK, this 1s satisfactory. 

Vik COURT: ‘Yes, this 1s a decision to be nade 


by ‘ne General Executive board and submitted to you. 
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MRK. YOUNG: And then we will examine it berore 
_ Signing, orf on 4t. 

THE COURT: Yes. 

MR. EPSTEIN: And it is contemplated again that 
this 1s poing to be that the General Executive Board is ordere 
by this Court to rule so-and-so. 

Tuk COURT: Yes. Next? 

AR. EPSTELN: If your Honor please, there is another 
provision which was not spoken to in the rcovernment's papers, 
which we raised in our answering papers, ne that is concern- 
ing a period of time for Offshore Division nominations. As 
it now stands, the Offshore Division bylaws provide that such 
nominations shall take place in the month of June. Obviously, 
that cannot be done. Again we would want some direction from 
the Court or from the Vepartment to be incorporated ee the 
Court as to -- 

dik COUKT:; What does the Secretary say as to chaee 

MK. YOUNG: Your lHionor, we have addressed ourselves 


to that in No. 8, last paragraph. The full question was 


whether or not nominations for Offshore Division office could 


be had at the special nominating convention. We ruled that 
they could not; that the Offshore Division provisions did not 
allow for thit; that they allowed for petition nomination 


during the month of June. We said, "All right, they have to 
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nominate their officers by ecsetan. with a proper ad! ar tnen 
for timing, and we will decide that timing.” That is one 

of the Secretary's decisions in context with everythini: else 
that has to be decided at an appropriate time. J meun, I 
can't tell you right now what is appropriate or how lon, it 
is supposed tn Cake or just how well it fits into the revised 
schedule, depending, on today's activities, as to what the titre 
will be. but there wid] be an appropriate time and | assume 
there will be at least a month, since that is what is con- 
templated in their own Offshore Division bylaws. 

THk COURT: At least a month from when? 

MR. YOUNG: Once the whole prorram, the processes 
are fiyured out, S80 that once decisions are reached ty -- 

THE COURT: I see what you mean. All riy-ht. 

MR. YOUNG: -- we will then advise them when it 
should take place. 

MR. EVSEIN: And this will be incorporated, then, 
an order that will be from this Court, so that there will 
no necessity of nee by -- 

THE COURT: Yes, subsequently, but we need one 
imnediately with respect to the decisions made today. Let us 
go on. Wiat is the next one? 

MR. YOUNG: No. 12, your Honor, concerns the 


percentare vote needed to be elected. 
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THR COUKY: What about it? 

MR. YOUNG: Well, followinr the International 
constitution we arreed that to be elected for Internattonil 
office the victor must have a 40 percent plurality. lio 
problem with that. The question is, what is the percentare 
of the vote necessary for Offshore Division offices? 


while we had Indicated that it should be a majority vote 


needed to elect these officers, we have slipntly modiltied our 


position In view of the fact that we thourht that one of the 
provisions was all inclusive. In fact, the Offshore Viviston 
bylaws requires that the Offshore Division vice-presidents 
be elected by a majority vote. It does not say anythin with 
respect to all those other offices. Whatever the unton wants 
to do with respect to these other offices, insofar as it is 
a plurality or majority, that is up to the union, since 
their bylaws do not speak to that point. But we must foliow 
the tylaws insofar as the majority vote requirement tor the 
vice-Lresicents. And that is all we ere saying. 

MK. EPSTEIN: If I may be heard on that, your 
Hionor: The section that Mr. Younger cited with respect to the 
5U percent nan Since been amended by membership referendum of 


the Offshore Uilvision, wherein the positions of vice-president 


a5 Separately elected positions have been eliminated, and 
: } 


instead the three port officials, that is, the Port ssent-New. 
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York, the Port Agent-Galveston, and the Port Apent-.osan 
Francisco, by dint of such election to that position, would 
also be the three vice-presidents. 

1 have affixed to my movinj; papers, or my answerin 
papers, as Exhibit A a copy of Proposition No. 5, which was 
passed by the mombership In January of 19/4, wherein the 
bylaws were amended to provide that the three elected vice- 
presidents shall not be in addition to the elected port 
agents. Aiud it woes on further to describe what wili happen, 
the desipynation of these Jobs by dint of tneir havin, these 
other port offices to which they are elected. This was done 
in 1974, in the 1974 election, and the questicn was raised 
at that time, during the course of the election, as to whether 


} 


or not it {s a 40 percent, it is a plurality, exactly what 


} 


4t 18. And the arbitrator appointed by the American : 
Arbitration Association ruled that for the Offshore Livision 
positions a slimple plurality 15 ail that is necessary. ‘This 
50 sercent majority has disappeared by reason of the amend- 
ments tha’ were made to the bylaws in 1974. 

That is the interpretation that the unton has riven 
it. That is the interpretation that the arbitrator -- 

THE COUKT: So that as to these Offshore Division 

| officers, you are sayinjt, a simple plurality will be the rule. 


MR. EISTRIN: Yes, your Honor. 
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THE COUKT: What does the povernment say? 

MR. YOUNG: ‘The covernment says that that 1s all 
ripht, except insofar as the vice-presidents of the Gfrsnore 
Division may be concerned. What we base our concern on 
essentially 1s a provision of the constitution which has 
been modified by the very proposition which Mr. 
read. If I may read to you just Article XIX, Subsection 2, 
Subsection 1, the last sentence, which Says: “Por ai} 
elective terms of office Subsequent to the transiticiini 
term (January 1, 1975)" -- in other words, as of now -- 
"Offshore Division vice-presidents shall be elected tn 
rejular election by a majority vote of the membershi!; of the 
Offshore Division." 

The fact is that they have another scheme that 
allows three particular port officers to automatically become 
the vice-presidents as well, which somehow does not obviate 
the fact that this provision specifically talks to tie 
question of vied copes tdence being elected by majority vote.” 

MK. EPSTEIN: If your Honor please -- 

MR. YOUNG: 1 am not particularly concerned one 
way or the other, except for the fact that this is a 
constitutlor provision, a bylaw provision, which the 
secretary believes must be enforced during the course of thts 


Supervised election, Jt is as simple as that. 
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Mie COURT: In other words, that these officers who 
are now roinr to be elected, other than the three top 
officers, must be elected by a majority; is that 1t? 

MR. YOUNG: Just the vice-presidents. 

"HE COURT: Oh, just the vice-presidents. 

HR YOUNG: All the rest of the offices it can be 
by pluraiity vote. But because of this provision, the 
Secretary felt that, well, no matter what this modification 
was, which sald specifically the three elected vice- 
presidents shall not be in addition to the elected port 
apents, that means the port agent from sen York, vor eG 
automatically becomes the Atlantic vice-president, uces not 
quite undo the impact of the constitutional provision which 
talks to majority vote. 

HE ‘COURT: Why should the vice-presidents be 
elected by a majority? 

MH. yYouIG: (AG far as the Secretary is concerned, 
we really don't care. It is just that because we hive an 
obliration to all the wembers to enforce the terms or the 
bylaw provisions and the constitution, insofar as they are 


lawful, w: have to follow up our obligation; otherwise 


other members will come tack to haunt us as well as everybody | 


else, and the Court. They will come right into court and 


seream and yell that they are not adhering to the lawrul 
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provisions of the constitution. 

‘Hk COUKT: So it 4s our contention that the 
constitution would presently require a majority votc fer the 
vice-presidents for other officers, pluradity; 16 that 107 

Ma. YOUNG: That is fipnt. 


THE COURT: All prient. 


Mu. BPOTEIU: 1f your: Honor please, when he 


reterrving to the constitution, I believe he meuns the 
Division vylaws, 

Mi. YOUNG: «7 de. 

Hu. EVOTERIN: Avid, a8: 1 said, those spect 
were a.mende! to e@lininate exactly that position of 
separately elected vice-president. 

THE COURT: By this provision which you have 
polnted to? 

Mik. GPO: Yes, your Honor, ihnat was the jintent 
Of it, and in faet that ie how it nas vbeen carried out and 
underotood vy this organization and tor -- you Know, you huve 
here now a situation where the @overnment says it docs not 
care less, but this is its interpretation of our bylaws, when 
we have interpreted otherwise that the tntent of this change 
WaS to withdraw the separately elected officers and 
conse juently withdraw them from the necessity of tein: 


@ 


erected by © 5U percent majority. So that now -+ 
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MR. YOUNG: But -- 

MR. EPSTELIN: May I just finish, Mr. Youn? So 
that now «Jl of the Offshore Division positions are to be 
elected only by the simple plurality. YTnese vice-presidents 
no tonper are Separate and apart for the necessity of a 50 
percent vote. We specifically chanved for that reason. 

And under the povernment's view, to o backwards 
tO the 50 percent, vou are almost invitin« a runofr 
position. ‘that was another reason why it was Chaired in 
this fashion. 50 percent is a tremendous burden -- 

COURT: Will you point to the lanruare which 

IT am looking: at your cxhibit. 

EPSTEIN: That is the interpretation. if the 
lanvuare is a little aetuctave, < must say that perhaps you 
can't write exactly in every case whet it is that you mean, 
but this was the intention, this is what was done in 1974 
when the issue was raised at the American Arbitration 
Associaticn as to what does carry. It was fully ar,ued by 
proponents of both sides and the arbitrator, and 1 have 
submitted that as an exhibit also, your Honor, following 
this, Exhibit I, the arbitrator, Burton Turkus, who was 
appointed by the American Arbitration Association after a 


lensthy discussion of the issue, did rule that all that is 


required under the bylaws as amended was a simple plurality. 
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To wind back something that the union took pains to chance, 
(a) 1 think is wrony in that the government has the wronre 
view, and (b) you are creating a holocaust for us, in 
that you are foinr to create a runoff in this position. If 
you have five peopie running, three people running, you are 
not poing to ret anyone rcetting be ee 

In the last election, there was a difference of 
Six votes, and the 56 percent would never have passed 
that. 

THE COURT: Let me see whether 1 understand when 
this arbitrator's decision was rendered. You say at the 
time that this provision was amended? 

WR. EPSTEIN: It was after the amendment. ‘ihe 
amendment was done In January. 

THE COURT: And that is Proposition No. 5? 

MR. EPSTEIN: Yes. In January of 1974 is when the 


bylaws were chanyed by this proposition. ‘Tne issue on the 


election, as you can see from the covering letter was, or one 


of the title pares, was December 30, 19/4. So the chanve 

was made in January, the election issue came up in vbecenber 

of that year, and it was ruled by the arbitrator that a 

Simple plurality will carry for all Offshore Livision offices. 
THE COURT: What do you say to that, Mr. Youni:? 


MK. YOUNG: Your Honor, the arbitrator's ruling, 
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as 1 recall it, docs not deal at all with the vice-president 


question. | It Just does not. It does not say anytuirs: 


about -~ 
Ak. EPSIRIN: Lut the results were certified ty the 


American Arbitration Association that one of the vice- 


presidents who won by ee votes and did not have a 92 percent. 
was. declared to be the winner. ‘Tt is implicit tn the 
arbitrator's ruling and in the ultimate certification by 


the American Arbitration ‘Association. 


MK. YOUNG: seuuee me, your Honor, my colleague — 


4s pointing Banerhing out. _ 


iit. EPSPRIN: You know, we can argue here tne same. oo 


L thing that. was argued before, with the. ites veal being the. a 


minority © one, feeling that it Anterprets: it one = But 


| there is no one une to. ny knowledre want 5s to have it the 


| §O percent. You ea Weck pubtine a. tueceudsus burden upon 


the union, ereating a wunolt, en quenhian/ angus that. 


MR. YOUNG: : “Your: Honor, we are in. a somewhat oo 


anv ivalent ‘position here. We don't want to object Just for 


| the sake or objecting, but this is the inter pretation now 


given to ua by the union incumbents. a don * know what. tne 


other interested persons mieht feel, about how ‘this should or 


should, not be interpreted. 1 don't know ae ‘the arbitrator 


absolutels / Anterpreted that correctly or not. 
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What I might surest as a way et aotvineg Os 
“the aoment “ that the Court order that this provis sion we oney’ 
ed, subject. to modi fieat ton — the Secretary if the a 
As cannes. based on any real hard evidence that can le 
| presented, het a 4s new tt has been Interpreted by nome 
outstie souree. 
ve ankly, if you read that provision there, the 
“arbitrator's decision, aus does not direct itaeit at all to” 
the vice-pra: iient a, it talks about. the thr: ut e 
| International officers sha Palen that ihe 40 percent 
provision wi apply. hnd 1 nave not nad tine to read thie 
whole thing, but I don tt see shih provis ton. 
| Tie COURT : Why don" t we det this be os abeyance 
until you can examine tt further, and we can hear ie aratn, 
ar a. your dost point. I have e other matters waltiar. 
i. roune: There . one last point, ie be ae | 
‘candid as ce It is 8 | , 
THE COURT: No. 5 18 what? 
ma. YOUNG: Tt relates to canpatrning In the | 
un} On hal bee | | 
oad Ave we looking at & still? 
AX youre: We are: still 100i ine at Ee : i has te 


eeretary is very, very concerned that in 
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addition to supe.visitnr the initial stares of thic election, 
that it have the ability to supervise the ongoin: election 
in terms of the caupalen procedures and campaipnin: and 

the electionecin«. Accordingly, the secretary ua 

that there shall be no ¢ampalegnine in union hallis, aro 


other thines. it makes 1¢ very obvious that the incusnents 


who were sittin; in unton halls, who are not out at sea, 


THE COURT: I will hear from the union on that. 
have made that ruling. 

Mn. YOUNG: We have made the ruling and we hive 
Siichtiv moditied 1%, so you completely understang, se are 
very, very concerned that all candidates have equal oj portunit: 
to present their views. 1f in fact union halls, which should 
not be used in election a5 a campaifrn tool of any one party, 
pursuant to 4dl(p¢) of the law, no moneys are supposed to be 
Spent On the caupairen -- in this case if there 1s to be any 
campaign et all, it has sa te absolutely equal for every 
candidute. And unless the union presents some plan Uthat 
assures us that it will be absolutely equal, they shouid not 
have any campaiyning in the union hall at all. 

WHR. BPOYEIN: 1 am astounded by that comment. 
don't see how you can reconcile the government's view that 


you can’t campairn in a union hall with the Title 1 riv-nts 
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that Cvery member has to speak on any issue and to tain to 
his fellow unton nembers on anything Involviniv the union. 
is he sayin: that 

ath COUNT: He ts gayine you can de that, 
S everyone has equal access to the union hall. 

bit. LPL: lids ivesybody has. Any member of the 
union has the right to go into any union hall and speak to 


people, say what he wants. They are menbers of eltier the 


Urfsnuore Division and they have membership Jn the one 


division. ‘¢ have a number of ports all over the country. 
they can 70 in, they ¢an say anything that they want. If he 
is sayinic that this 45 using the hall for Campalrn purposes, 
i cannot believe that that is what the law provides. Lt 

he 15 saying that the union hall cannot publish a flyer in 
favor of on: candidate or something like that, fine, there 

is no problem there. but the use Of the union hail ts such 

@ Varue Lerm, 1 ean't belleve that 1G 2S What Hr. Youn says 
it is. and 1 don't see dt. 481(¢) what he ts complainin. 
about. we i: talking about union funds being used. ‘The hall 
is there, the hall 1s open for membership activity, ror a 
tree aiscusston, views, of issues that are before the member- 
Ship. the hall 15 pauld for, of course, but the members have 
@ rift to tpenk in the hal), 


THE COURT: 1 gather he means that if the Ineu:nbents 


VOUTHERN 3 TRICE COVAT REPORTERS U5 Commit 
FLLTY «QUART WEW YORK NY - ‘Hast 


A 157 

we A co i . 
have a meeting there at which they sbenk rerarding Licir oun 
candidacy, that at that Saine meetini, everybody eee: 
office should have al access to that partleular 

a — 
“Yhere is no vest rietions. For us to create some sort of 
pulsed ines now, T can't understand, other chan everybo ly 
| “cones in wn st iS what he wants: to ‘say. 1 don't sce how 
ruidelines cnn . for mul ated. : | 

OTHE Cc coun: ee . 

a YOUNG: Your lionor, I think oh have the 
tees oe at we ae cones ened about. ‘Yhe policine 
proven would be enormous. If you keep in wind vere are 
one all ee the country, and everybody dn the whole 
Ui tanere a wes for example, has the right to run for 
any oftte dn the Offshore Division, Ar you are roiny, to 
start. providine equal opportunity here there, and the next 
: place, soulaes roing to allow sometht ni to bree vin one 


place | or. somethine is: in fact Boing to happen. in another 


port, the , Seereta ary can never be assurea that all canituates 


ae the right for an equal opportunity | to “eanpaten, 
“Aecordinely 5 we submit that the “eampatrainy has 
ss severely. restricted when. ‘they are. “using union halls” 


nich are supported by unton funds. A your Honor Just 


articulated the puts of iL, when they are. ous to hay aoe 
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concerted effort, sone concerted campaijnins, it has to be 
subuitted to the Secretary for his approval first, without 
absolutely restricting people. And we tive no Intention ot 
restrictini: Vitle J] rights, they are called, of me:bers. 
If some member happens to walk in and says, "I am for Joe 
Blow in this election,” that Is ali ririt. 

THE COURT: You are speakiny of organized activity? 

MK. YOUNG: Basleally, organized or orranived by 
some Ssubterfuse. You know, if you have firteen or twenty 
members suddenly walking around the various halls sayings, " 


am for Joe Blow" and it rings as some orjranized effort, 


that toox would be Improper ania the union syould te cautioned 


against that type of thing. But we spelled out very clear; 
in this comient here, No. 9, what ~- 
THE COURT: 1 don’t sec 9, What page is that on? 


MK. YOUNG: Yhe page 1s not mirked here, tut it is 


The COURT: G0 what? 

Mii. YOUNG: Of our Exhibit Ek, under campatin 
procedures. 

Slik COUKT: The essence of this, then, 1s that any 
use of the union hall with respect to the campalgnini, of 
{individuals for office would be the subject of prior review 


by the Secretary? 
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MR. YOUNG: ‘That is correct, your Honor. 

MR. EPSTEIN: I still am bafried by what that 
means, your Honor. Suppose a candidate is on a ship and he 
is pulling into the Port of Mobile. Are you sayine that he 
can't po into the office in Mobile and say, "iley, here 1 
1 am Harr: Jones and 1 an running for Port Arent-iiew ior, 
ana i j;ot to run back to the ship in a little while, sol 
thouhnt i would be here tomorrow, or 1 thourht I'd te here 
yesterday, but the ship changed, and eansequentiy 1 aia here 
today . Is he saying that that would be impernicsibie, 
that you would somehow have to give notice to everybody that 
the ship ray come in? 

‘Vik COURT: No. I think he expressly excepts 

MR. EPSTEIN: I am not sure. I am really not 
if he is saying that. I don't think Mr. Young realizes 

maritime union. 

THE COURT: It says nere, in the cemment: "1 
shoula be mace beige, douecer, that the Secretary has no 
intention of depriving, members of their Title IL rights. | 

MH. EPSTEIN: Lut he has not defined what he 
foeis is not a Title «f Priget. 

yVHE COURT: The only way to define this situation 
is by giviag an example, as the Secretary has, and eas 1 did 


a moment aro, thet is, that the Incumbents cannot use the 
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union Lall for the purpose of having a campaign meetin to 
pronot. i@lr own candidacy. Jf there is any such meetinre, 
it woulug hive to be a meeting at which al] candidates have 
an opportinltly to speak, since it is the use of the unlou's 
hall and the unson's woney which maintains that hall. 

MR. EPSTEIN: Does that mean, your Honor, that 
if a ecandicate, and say not an ipeupbent. decides that i 
am fpoins tc be in Mobile on Sueeeay, Liat is when 1 ret in, 
he is potimnjy: to have be write to every other candidate and 
say, "I expect to be in Mobile @n Tuesday and I am roine ¢ 
co tuto the hall and try to campaifn, and everybody else has 
an O;portunity to do it.” J ct. it is a paralysis that 
the fovernment is contenplatin;. 

KR. YOUNG: That is precisely why initially we 
thourht it best to h-ve absolutely no campaigning in the 
union halls whatsoever, because -- 

MR. EPSTEIN: But he. else will the membership ret 


to meet who the candidates are? I don't understand that. 


MR. YOUNG: Just as the union has always permitted,, 


there is campatyn literature that is sent out, paid for by 
the candidates themselves and not the union. It is not the 
union funds that would be used for campairning purposes. This 
Court as a matter of fact during the course of the HMU case, 


during, supervision, in fact there was an order, not entered 
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by the Court but by the Secretary, who said there wlll] be 
no caimpairpnine whatsoever in union halls. And that was 
upheld. It was not objected to by the union. Likewise, 
we are net objcctinz to people going into union halls and 
cacually jayine, "1 am here; you know, 1 am runnins: for ¢ 

THE COURT: You are speaking: only of a formalized 
meet inr? 

MM. YOUNG: A formelised meetinc, not just a 
campaifn meeting, but if there is a meeting at a parttieula. 
port and *% candidate who is pumas for office stands up 
and says, "The first thing on the agenda is that I aia running 
for otfice and I ask for your Support," I think that would 
be improper without the prior approval of the Secretary and 
the equal opportunity to some other side or the representa- 


tive. 


Tih COURT: Yes, 1 understand. 


Mh. BPSWEIN: Your Honor, I don't understand 
practically that can be done. It just can't be done. 
Young, does not know what goes on in a union hall. People 
come in, and here I he beduy . Who is moineg to pay for this? 

TH COURT: Yo, be is not on that at all. He 1s 
not on some man just casually walking in and talkin; to the > 
Man stendinr next to him. He 4s talkins about a formalized 
meeting of sone kind, either a repular meeting at which time 


E 
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the incumbents take advantare of that regular meetin, to 
campaign, or a specially called meetini: by the incumbents in 
which other candidates are not piven a chance to speak at 
the sane eee. I don't know why thet is so complicated, 
qt seems plain to me. 
BR. EPSTEIN: Maybe 1 did mot understand it. 

are -eneral union meetings which take place once a lonth on 

Wednesday, which have always been open to whatever VuSiNess 
ts before the body. 1If it 345 an election period, canui 
show up or they don't show up, and evervbody 15 


to come there. ‘That has been the practice that 


Tik COUR: Well, the Secretary wants to know. 

MR. EPOUBIN: Everybody knows that those tect 
are coming, up on a Wednesday. 

THE COURP: You are going to notify all the 
Candidates then that they can speak at Chat meetin, ic 
it? 

Mh. EPSTEIN: But does that imply that they 
speak at any other time or that they can't show up in 
hali? 

Tidk COURT: Not in a formalized mecting. 

MR. YOUNG: If there 16 equal opportunity, that 


would ceem appropriate. 
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May i sugrest, your Honor, that there is a lot 
of Incidental questions that may arise now, tomorrcew, the 


} 


next day, but these are decisions that the Secretary will have 
to make at the time. I can't predict, 1 really don’t know 
enouyh of now members cone into the union halls in this 
particula. union. 

Pike COUR; All pight. You have ine@leated this 
was your last issue, and with respect to that, the Vourt's 
rullue is that at any formalized meeting, that is, 4 repuliar 
meeting or a special meeting of any kind, if there is to te 
any candidate speakiny,, all candidutes must be notified in 
advice Of that meeting se that they can aQiso speak. 

iii. YOUNG: Orv their representatives. 

THE COURT: Or their representatives. Candidate 

her representatives. 


Mik. EPSTEIN: Your Honor, I have one issue that 


has not been addressed, and I would like to get the Court's 


View on this. 4r. Young has Said that they wish to have in 
nomination three executive officers of the Offshore Division, 
and that the Generals btxecutive Board is roiling to be 

ordered to fo throurh the details as to what their title 

be, whatever. Does the General Executive Loard lave the 
authority, if it so decides, not to create additicnal 


offices to InCrease beyond the number that they now have, 
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but rather to chance or add a title to the three vice- 
presidents, let us say, that now are there, that the Port 
Apent-New York shall be, in addition to vice-president, also 
the chiet executive officer of the union, and similarly the 
Gulf be not oniy the Galveston Port Arent but the Gulf 
vice-president and also this new officer. There are roing 
to be problems with rerard to dutles, responsibilities, 
{hat -—- 

Tie COURT: We have been.over this now and, as 
T understand It, the three top officers in ore Internationai 
automatically become the three top officers In the Offshore 
Division. but you have just sald that cannot be done. 

MK. BPSTRIN:  Rient. 

THk COURT: Which means that those three tcp 
officers in the Offshore Division have to be separate _y 
filled. 

MK. EPSTEIN: My cuestion 1s: Can the General 
bxecutive Loard, since that will be the order, that they 
will determine the parameters or the nuts and bolts of the 
titles, can they decide, "We don't want to increase the 
number of people on the Offshore Division Lxecutive Council 
and, let us say, create another problem as to whether the 
now exist try vice-presidents Shall be on the ieneral Lxecutive 


toard or whether these new officers shall be on the General 
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Executive 

THE COURT: Are these officers penerally on the 
General Kxecutive board? 

HR. EPSTEIN: Yes, the three vice-presidents 
precently are. And that 4s one of the issues that was 
raised. 

THE COURT: In addition to the three top officers. 

HR. EPSTEL: in addition to the Intérnational 
officers, yes. 

THE COUKT: Who become the three top officers? 

HR. EPSTEIN: But that can't be any loner. 


4s what Mr. Young is saying. That is the tainted part of our 


constitution, so he says that the three International officers 


cunnot be the three executive officers of the Offshore 
Division. 

{HE COUKT: That is right. 

HH. EPSTEDL: _ iy question is, then: We must now 
have separate oe ee persons desijsnated as executive 
officer, second exccutive officer, and financial officer, 


let us say, of the Offshore Division. 


| 
' 
‘ 
| 
i 
| 
i 
i 
: 
i 
u 


He COUR’: Yes. And they have the same powers and 


duties, 1 yvather, as the constitution of the Offshore 
bivision provides. 


Mk. tiolrIN: That is a problem, Lecause the powers 
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are sct forth in both the constitution and the Ofishore 
Diviston. That 1s not quite my question. But that ts 
question, as we were told by the Department of Labor, 
that 18 a probleis and we wlll have to work it out. 

But the other question is: Must we have tireec 
additional people to constitute officers of the Offshore 
bivision kxecutive Council or ¢can we not add atitiec to the 
now existing three vice-presidents S50 that we can eltmlinate 
the question, then, of which of these three offrcers 
sit on the General Executive Board? 

JHE COURT: The three officers are now sittin: 
there, arcn’t they, the three top officers? 

Hi. LPSTEIN: We are talking about the Offshore 
Division. 

Vuk COUNT: Yes. the three top officers 
Offshore Uivision -- 

EPGILIN: But they are sitting there ty reason 
of their being the three International officers. 

THE COUNT: 1 know that. JI am saying that uncer the 
new policy of the new regime those offices are going to be 
filed by election, an independent election, independent of 


the international offices. 
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International board. 

HR. RPSTEIU: | 6oVhat was the issue. Because, as 
now Stand;, for the Offshore Division !ixecutive Council 
Jet us forvet about the three International officer, 
thelr colne down to the Offshore Division -- but 
the Offsho Division Executive Council the three elected 
vice-presidents sit on the Gencral Executive Board. 

Youn says we must now elect three -- 
THE COURT: In addition to the three top of { icer 
EVSTEIH: Theat is what I want to know. Must 
there be an addition, or why Can't we sav that the three 
vice-presidents -- 


THE COURT: Let us do it this way. How many 
\ 
persons from an Offshore Division are now. on the International. 


Executive Board? 


EPSTiIN: Three. 


Vt COURT: ‘Three. I thought you were sayin there 


were three. 
MR. EYSTEIN: There are three. The question is, 
if we add three new bodies to the Offshore Division Executive 
Council, who now is going -- 
THE COURT: Those three new bodies will then fo. 
MR. EPSTEIN: That is a problem. Because then you 


are takin aviay the vice-president. 


SRPHURM Pe RHE COURL RTPORTIBS Us Col mitten 
FOLLY “QUAKE NEW YORK NY - Tut icl 


a 168° 


THe COUT: Ho, you are not. Utherwlse you arm 
dilutiny the office. You are. taking away some of the 
powers of thc office as now aetined in the constitutton, 
that those three offices fro to the International, %5 thst 
it? 

ME. EVSTEI: But you are similarly deprivine 
other officers, Chen, tle vice-presidents who have the same 
right to be on the General isxecutive Hoard, who have the 
same preroyalives. SO what you are doin- is pigin. ©€o the: 
nonpeid officers the new creation, a position on the Gene 
Executive Hourd that you are strippine from the paia vice- 
presivuents. My gu lien Can you not say the v.ice- 
presicents shail also be the three executive officer.” 

COUKY: The three vice-presidents of what? 

MH. EPSTELY: of the Offshore vivision. 

THk COURT: You Juak told me they were not on the 
executive Loard. 

HH. EPSTEIN: ‘They are. 

Mik. YOUNG: whey are on the Executive Council. 

MK. BPSTLIN: ves, they are. 

THE COUT: or six on the executive board? 

Mn. youNG: Your Honor, mayve 1 can straipiten 
tilts whole think out. 

Vii. COURT; “Just a minute. You then nave six on the 
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executive board? 
MR. YOUNG: Your Honor, maybe 1 can 
this whole thine cut. 
“He COURT: Just a minute. You then have 
executive board of the Orfshore Division? 
EPSTEIN: Only 2f you include the pre- 


and secretary as stemming, trom the CU: 
COURT: Yea, that is what J 
EPSIULIN: Bub under what has been detcr 


by the Court, the president, vice-president, and secr 


of the International will hold only those positions 


not automatically descend. 

Vile COURT: Yes. 

Mit. EPSTEIN: They remain on the executive board 

of thelr International office. 

Wik COUNT: Yes. 

MB. EPSTeRIN: At the present *ime the three vice- 
presidents of the Ufrsnore Division similarly are now on tne 
General Executive bourd by constitutional friat. 

“Hi COURT: | Yes. 

MK. EPSYELN: You now have said the three inter- 
national officers cannot be considered the three executive 


officers. ‘There must be separate people elected fer that. 
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Can we say, “On, Loe Viee~presiaent shall also be the chiert 
execuilvec officer; the second vice-president in the Gulf 
shall be the second officer; and the West Coast one shall 


be the third officer." 


You then avold the necessity of 
fleurin;, out who was actually going to be on the Generui 
Lxecutive uoard. You don't have to strip the vice-presiucnts 
OF their right in favor of these new bodies. You can say 
they are all one and the same people, so long as they hive 
the tities. 

vn COURT: Let me ask you this: Does tne 
constitution and bylaws of the Offshore Division provide 
Unat the three top officers plus the three vice-presidents 
shall be on the International Executive toard? 

Mi. EPSTEIN: Well, i¢ is not quite put that way. 
The constitution provides that the three vice-presidents of 
the Offshore Division shall be on the General Executive 
board. ‘They are joined by the three International officers, 
also Ly constitution. Now we are creatin; a new title. 
it is siient as to what will happen on this new title. 

If you allow three new people to be officers on 
the Offshore Division and you allow them also Genera) 
Laccutive Hoard seats, you are now flooding the General 
bxecutlve toard with six people from the Offshore Diviston 


rather than <-- 
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THe COURT: how that we undeérautand 3 
the ;overnnent say? 

Ha. YOUNG: Your HOnor, it 1s presented in a 
very confused fashion, and as we explained to your 
before, that a decision has to be made by the unton As 


whieh members sit on the General Executive board. 


Essentially, please understand the followin:. It 


Bxbitit ©, en pave 1. it eeeee ti aeiiy spells out 

these ditferent boards. Qn the General beecut Lve 

lappens that there are the three Internationel ofilcers and 
the three vice-presidents from the Offshore Division and 
other vice-presidents from the other divisions. 

On the Offshore Division's Executive Heard, you 
happen to have the three International officers as, tin 
quotes, as far as I can see, they are the execulive 
of the Offshore Division, and the three vice-presidents. 
Whether or not the union now wants to put the three to; 
olficers of the Cffsnore Division separately elected -- 

THe COURT: Is the dectaion for the General 
IKkxeeutl «ce Board? 

MH. YOUNG: ‘That 1s right. 

(ii COURT: 41] right. 

MR. YOUNG: But we caution, then, that the vice- 


presidents of the Offshore Division by constitutional 
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we 
provision hive an absolute right to sit on the General 
Executive ioard, and I don't know if it would be lawful for 
the Gis now to wlpe away their authority, to say the vice- 
presidents cannot sit on the General Executive Board. bo 
you follow ne so far? 


COURT: Yes. 


YOUNG: The second point is, they ask, on the 


& 


Ulfshore Division baecutive Council, speakinm on that one 
aione, and in Lerms of gutics, can we just replace the thice 
top officers of the Offshore Division, now separately elected, 
with these three vice-presidents, so that wewon't have three 
Separate new officers, Just these three vice-presidents who 
we concede should be elected? The answer to these very 
Simply js that these three vice-presidents are peniena 
representatives. There 1s one for the Atlantic, one for the 
Guif, and one for the West Coast. 

It inay be that thev eould be elected. I1 can't 
gay absolutely that that in a. dmperwissibie plan that 
they should come up with, but what we asked them to do 
Orivinally, whut we asked the union to vo, was to submit some 
plan tor us to insure that the three top officers, who have 
specific duties spelled out in the Offshore Division bylaws, 
are Sseparatcly elected. Now cca moment, at this late 


hour, they come up with the plan. All we have been sayins 


SOUTINEN DC RIT COURT RIVORTIRS U5 CouKIiiot t 
FOLEY .QUARE, NEW YORK, NY = faaiac, 


er ee 


we 
ail alonr, is that the plan we have was illegal. Your 


"Wow, Union, 


Honor declared that descension scheme illegal. 
as to your Ofrshore bivision, submit something to the 
secretary and they will look at it. but unless you do, and 
unless it is legal, right now we are telling you, you are 
poing to have the three top officers who are identitiecd 
separately elected." : . 

THE COURT; Then we will do it this way. iney 
will submit a plan and a just have to rule on 4t when i} 
comes up. Thank you, rmentlemen. : 

MR. EPSTEIN: If your Honor please, Il have one final 
comment. I asked you earlier that in the event that the 
Court of Appeals rules otherwise on the question of the 
three International officers, what would be the result of 


your ruling today, and you indicated it would be superseded 


by the Court of Appeals!.— 


The second question is, what if the Court of Appeals | 


decides that che election anole not be held this year but 
rather should be held next year? 

THE COURT: That is also superseded. 

MR. EPSTEIN: W111 that supersede your rulings 
now on chese particular issues involved with regard to the 
tining and the restructuring of these other os 


Tk COURT: ‘the election would be off, wouldn't it? 


KICT COURT REPORTERS. US CUURTHOUM 
NEW YORK WY. - 791-1020 | 


A 174 
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MR. YOUNG: Ite would be suspended. ‘The tduin: 
would be rearranred appropriately, depending upon what the. 
Court of Appeals Says. 

MR. BPSTEIN: But would your rulings on the questlon 
of the three officers still remain in effect? Here is the 
problem. 1f that remains in effect, that may be considered, 
bet Tina) a is the word 1 want? 

it. YOUNG: Interlocutory. 

1 EP OTE I. OE a ruling, which then 
would not be Subject to appeal until next year at the 
termination of the election. 

SHE COURT: What ruling? 

Mais BPSTi iy: Your ruling saying that the system 
by which the three International officers -- 


THE COURT: First of all, Mr. Young is voini to 


notify the Court of Appeals of the ruline. That is the first - 


thing. if the Court of Appeals has a different view, that 
is the end of it, tie ony other. 

Mr. LPSYRIN: Wo, no, but suppose the Court of 
Appeals dues not address itself to the ruling that you made 


about the Lllerality of the three top officers, but all 


they say 1s, the election of officers should be held next 
year. We now have your interlocutory ruling on the validity 


or invalidit.y of your schedule now, which SayS that the 
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dwc tic 
Schedule is Invalld, tut it is an interlocutory rulin:: which 
presumably wil! not become final unti1 next year, after the 
election 1s held and there 1s a certification, which would 
mean we would not be able to appeal -- 

THE COURT: What Js your question? 

Mik. FOUNG: dnat 18 just inaccurate. Your iener, 
if the Court of Appeals does not direct itself to tie 
descenstloi scheme, yous lionor's order 15 eifective, Lut there 
is no reason that it cannot be appealed if necessary afte: 
that. It is an injunction. I assume you are enjoined not 
to use that scheme. That 15 essentially what we will say in 
the order and as far as [ know you can appeal from the 
injunetiai. If 1% is not, your Hanor can certify the itusue, 

WHE COURT: Certainly. 


WR. EPSTEIN: Whank you. 


Mk. YOUNG: Thank you. 


i =— = 
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“wecretary of Labor, 
wtates Department of Labor, 


Vietatife, 


rye 


ERDATIONAL G2GAN LoaP ion of 
MASTERG, MATES Aca) PILOTS, 
NTERNAT TONAL MARITIME DIVISION, 
ILA, A°L-CIO, 


Lerendant. 


A judement and order C'jud gment'') having been 
entere! on April 15, 1976 declaring the 1971 @lection af 
the de‘endant Union's International of ficers ond Offshore 
Division olf ficers void; and said iuégment having further 
ordered that a new election under the supervision of the 
secretary of Labor be conducted for said officers in accor- 
dance with the provisions «f Section 402(c) of the Labor 
Management Reporting and Disclosure Ace (rhe a cetsay RU En ag 
§ 482(c); and said judgment having further ordered that the 
new ele-tion be completed no later than December 31, 1976 
(unless a run-off is necessary in which case the secretary 
is authorized to extend the completion date); and tne Court 
having retained jurisdiction over this matter until the new 
elzction has been certified in accordance with 29 U.S.C, 

§ 482(c): and the defendant union having taken an appeal 


of said judement but, as mandated by 29 U.S.C, 6 4a2(4), 


no stay of the court-ordered e!ection heing permitted; and 


(ne secretary ai ldbor, 
fecacd Guapertz, havinu conducted a Preenomination/pre- 


r 


election conterence on may oh, L9G ar whic? he road | 
Tules for the new electian Were discussed; and x, ‘HIMpertz 
having written to th. URES AUPieials three (ines requescine 
Coopliance with directives solated to tie lorthe ming super - 
viocd elections, the larest by letter dated june 15, £976 wher 


in certain ground rules and the timing for each of the pro- 


cedures involved in the new election were set forth and 


compliance by the union with certain stared requirements 


requested not later than June 23, 1976; and the union naving 
failed to comply with uubatant ally all the Secrerary'", 
requirements by the close of business dune 23, 19/6, having 
instead by letter of June 22, 1975 taken issue with various 
directives of the secretary; and the secretary, by his 
attorney Robert Rh, Fiske, Jr., United strates Attorney for the 
Southern District of New York, having moved by order to show 
cause for an order, inter alia, compelling the defendant 
union's compliance with the secretary's directives; 

and the Court having heard arcument on July 1, 1976 on each 
of the directives issued by the secretary with which the 
Union has aet complied, as itemized in Exhibict “z" annexed 

to the secretary's motion Papers, and having read those 
portions of the parties' papers previously submitted to this 
“ourt and to the Court of Apoeals for the second Cireuit 

that hove any relevance to the matters now before this Court; 
and the Court having made certain rulings during the course 


of said orazument on July |, 1976 aa follows: 
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# that an arranvement exbudied tn the 
‘rernational Constitutian rd toe imion's ‘hore: DAG 


ehw ht) 


r<taws is in violation of the Act in that if orrnits the 


nion's Toternativral .restient, Vice-President (med yccretar- 


agurer, elected 7 the vembersiiip ©t lérto, to lbecane, 


tonaticaily by virtue Gf their e¢lectioa co | ernationa | 
4 fice, the three prircival ortisers (Peecutive Officer, 
Assistant Executive Officer and Financial Officer) of the 
Offshore division, 1 senarate taher orzanization, without 
there beinz a separate election among the members of the 
Offshore Division alone for their in three principal officers 
(hereafter the ‘invalid arranzement"); and : 
2) that the union's General Executive Board 
("G.E.8.") is sufficiently empowered by the union's 
International Constitution to decide those ~atters which the 
secretary, under his supervisory authority, has directed the 
urton to decide or when necessary is sufficiently enpowered 
to permit the Offshore Diviston's Executive Council to decide 
taese matters which, under the provisions of the Of fshore 
Division By-Laws, may be more appropriately decided by the 
Offshore Division F:ecutive Council; and 
3) that the G.L.B. is empowered to and must 
decide spac Ucn lly thoes matters itemized as; numbers 1, 2, 


4, 5, 6 and 7 on pages 9 and 10 of the Secretary's June 15, 


| 
| 
| 
| 
| 


1976 Lotter to the union (Exhibit "C" annexed to the morc 
j 


motion papers); 

4) that the OVfshore Division tyecutive Council 
i. empowered to ond must decice apeetfically that -atter 
itenized ae number 3 on pase 19 of the Secretary's June 15, 


1976 ietter to the union (Exhibic "Cc" annexed to the 


secretary's motion papers); 


i 
i 
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Pie ts atone 

mined t into. oupply tq ie ueereatary fie inflornat fe 
requested ii taat oatter itemized as number 5 on paze LO 

Ol tue secrecary’s foes 1. losG lertec,; 

6) wat the onioa b ‘ oat i 2 pote roed 

to oid faist decide Whether tio ualon') «aternationa: 
Onstitution and Uiisuore viviion by-Lawa permit one iember 
to run simultaneously for tore than one office in two 
separate elections and, if so, to submit to the wecretcary 
for his review any decision cached and the conditions under 
waich such a member i. permitted to run; end 


7) that formalized campaizning efforts in union 


candidate shall not be permitted unless first approved by 
tne secretary; 

NOW, on motion of Robert 3. Fiske, Jr., United 
states \ctorney for the southern District of New York, 
attucney for piaintiift herein, and it appearing that the 
follcwing orders are necessary to ensure the effectiveness 
of this Court's judgment and order entered April 15, 1976 


and there appearing soad reason therefor, it is hereby 


t 
halts by any candidate or by those acting on behalf of any 


ORDERED the: 

1) the arrangement described above permitting 
the three International oificers to become the three principal 
officers of the Offshore !'ivision is daclared invalid and the 
unior shatl not aghere to any provision in its international 
Consiitution and its Gffshore Division's by-Laws which permits 
this invalid arrangement to cuntinue in effect wor shali it 
suostitate aay other provisions watch ia any way parmits Lae 


invalid arranyement to continue; and 


fotos O71 taase 
sleretary suring the cour: L@ instant curt- -dered 
Sioer- ised eleetion; and 
the G00, 
MAECOCS itemiced aa nicibers |, 2, 4, 
and i9 of the Secretary's june i>, 19/h letter to tue union 
(Exhivit "C" annexed to the Secretary's motion papers) and 
submit any decisions it may reach to the secretary by 
July %, 1976 or by such later date as bie S@CTe vary aay 
authorize; ard 
4) the Offshore bivision's PRecutisve ©ineil 
cide speciiically that catter itenized aa nase 3 
oa pase 10 et the Jeeretary's June 16, 19,46 letter to the 
union (xhibit "C" onnexed to the secretary's motion paners) 
and J onit amy decision(s) it may reach to the secretary by 
July 4, 1976 ocr by such later date as the secretary may 
authorise; 
5) the Offshore Division by its 'xecutive 
Council suall supply to the secretary the intormation 
requested in tnat matter itemized as nunber 3 on pate LO of 
the ..cretary’s jive 15, 1976 tettrer and ouch information 
el@lio oe siipplied to the Lecrebary by July 9, 1976 or by 
such iater date as the secretary may authoriz2; and 
6) the union by dea G.E.B. saal] decide whether 
the union's International Gonstitution and offshore Division 
Dy-lows permit on+ member to run simultaneously £9Y more than 
one ao fice in two veparate elections ‘aad, if so, spall suomit 
mcretary lor ey by July 9, 1976 or by Guch 


iater «lire as the geeretary may authorize, any decision 


~ tered wind the conditions under which such a member is 


5 
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permitted to run: and 

7) formalized campaigning efforts in the 
union halls by any candidate or by those acting on behalf 
of any candidate shall not be permitted unless first approved 
by the Secretary: and 

38) the union ana its officers and representa- 
Lives shall comply with AU, oe ones directives the 


secretary may issue hereafter in connection with the instant | 


court-ordered Supervised election and shall not further delay 


the schedule set forth by the Secretary for each phase of 

the eleccion process involved in this court-ordered supervised 
election, 

Dated: New York, New York 


July Z , 1976 


io 


ay te Po foie Mee 
CONSTANCE BAKER MOTLEY 
United States District Judge 
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PRELIMINARY STATEMENT 


QUESTIONS PRESENTED 


mh 7 ™ ‘ ip 4 lan = a4 ~ 
The Internation. Organization 


Masters, Mates 
The Referendum on Affiliation with 
the International Longshoremen's 


Association 


The Affiliation Newsletter 


Judge Croake's 1971 Preliminary 
Injunction 


The 1974 Election 


THE COURT BELOW ERRED IN HOLDING 
THAT THE AFFILIATION NEWSLETTER 
CONSTITUTED PROHIBITED CAMPAIGN 
LITERATURE 


THE COURT B.J:LOW ERRED IN HOLDING 
JUDGE CROAK®'S PRELIMINARY INJUNCTION 
NECISION ON THE "CAMPAIGN LITERATURE" 
ISSUE TO BE COLLATERAL CSTOPPEL. 


POINT EI] 


THE DISTRICT COURT ERRED IN ORDERING A 
NEW SUPERVISED ELECTION TO BE HELD IN 
1976, ONLY ONE YEAR PRIOR TO THF NEXT 
REGULAR ELECTION, AFTER THE INCUMBENT 
PRESIDENT, THE ALLEGED BENEFICIARY OF 

THE 1971 AFFILIATION NEWSLETTER, SUFFERED 
DEFEAT IN THE UNTAINTED 1974-1975 REGULAR 
BROT ON ee elias aeiujien es ee Ue es ew einer (er et 


POINT III 


THE COURT BELOW ERRED IN ORDERING A NEW 
SUPERVISED ELECTION WITHOUT PASSING UPON 
THE CHALLENGED VALIDITY OF INTERNATIONAL 
AND OFFSHORE DIVISION CONSTITUTIONAL 
PROVISIONS ESTABLISHING THE GOVERNING 
STRUCTURE OF IOMM&P DIVISIONS 


CONCLUSION 
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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


W.J. USERY, Secretary of Labor, 
United States Department of Labor, 


Plaintiff-Appellee, 
-against- 
INTERNATIONAL ORGANIZATION OF 


MASTERS, MATES AND PILOTS, INTERNA- 
TIONAL MARITIME DIVISION, ILA, AFL- 


Defendant-Appellant. 


DEFENDANT-APPELLANT'S BRIEF 


Preliminary Statement 


This is an appeal from a summary judgment ordering 
defendant International Organization of Masters, Mates and 
Pilots ("the Union" or "IOMM&P") to conduct a new referendum 
election for its three International officers and all of its 
Offshore Division officers, under the supervision of the Secre- 
tary of Labor, to be completed no later than the end of 1976. 
Jurisdiction of the action is founded in Title IV of the Labor- 


Management Reporting and Disclosure Act of 1959 ("LMRDA”). 


‘BEST COPY AVAILABLE 


The District Court's Decision to invalidate the LO 
election of the defendant was based solely upon the distribution 
by the Union of a single piece of literature. Slightly more than 
a month before that election the IOMM&P was also conducting a 
separate union-wide referendum on a proposed affiliation with 
another labor organization, an issue vital to the future direc- 
tion and perhaps survival of the IOMM&P. In connection with that 
separate referendum, and a month before the election, the union 
distributed to its membership a written newsietter (hereinafter 
affiliation newsletter) which contained third party statements 
complimentary to the union President (O'Callaghan) for sponsor- 
ing the affiliation and derogatory of the stand taken by the 
principal opponent of affiliation (Sheldon), who also was the 
rival candidate for President in the forthcoming erection.) 2he 
District Court held that this affiliation newsletter constitu- 
ted prohibited campaign propaganda, and its distribution invali- 
dated the 1971 election of all three ci the International offi- 
cers and all of the 41 Offshore Division Officers. 

Under the IOMM&P Constitution elections of the three 
International Officers and all of the Offshore Division Officer 

by referendum every three years; and the next elec- 
required, and nominations for that election 
i974 and the ninety day balloting period was 


in December cf 1974. However, in both the 


BEST COPY AVIRLABLE 
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Presidential and Vice-Presidential races, no candidate received 
the 40% plurality prescribed by the Constitution as the minimum 
vote necessary for outright victory. Accordingly, a run-off 


was held for the top positions, which extended the election until 


June 1975. The incumbent President (O'Callaghan), the beneficiary 


of the challenged 1971 affiliation newsletter was defeated in the 
4975 vun-cffl. In this 197441975 election, the O'Callaghan 
"slate" lost two of the three International offices; two of the 
three Offshore Division Vice President offices; and more than 
two-thirds of the Offshore Division Port Agents. * 

The summary judgment motion below was made before com- 
pletion of the run-off election. After its results became known, 
plaintiff advised the District Court that he continued to press 
his motion, and the Court in March 1976 thereafter granted the 
judgment now on app2al. 

The result of the decision below is to compel this union, 
which has held lengthy and expensive referendum elections in 1974 
and 1975, to hold another such election for all offices in 1976. 
Ani because the three-year Constitutional term of office extends 
only from 1974 to 1977, still another election would be required 
an i977, t! very next year. 

decision below also creates an intolerable uncer- 
tainty as to the validity of certain provisions of the IOMM&P 


Constitution which bear on the officerships of the principal IOMM&P 


A 189 


*(cont. from p. 3) is a run-off, require great effort and entail 
enormous expense. Under the applicable Constitution and Off- 
shore Division By-Laws procedures, an International Ballot Com- 
mittee supervises the entire election process. In order to insure 
geographical representation to the various national areas involved 
in these elections, the Constitution requires the Ballot Committee 
to be composed of members coming from the Atlantic Coast, the 
Pacific coast and the Gulf coast (in the 1974 election there were 
five Ballot Committee members). The Ballot Committee is required 
to function at all stages of the electoral processes from the pre- 
nomination conferences; to the nominating period; to the prepara- 
tion and sending out of the ballots; and finally ex_ending through 
the receipt and counting of the ballots at which time all challen- 
ges are made. The Ballot Committee must then sit and hear the 
challenges and decide them. Traditionally, and under the practice 
of this Union, the hearings on the challenges are conducted with 

a stenographic transcript in the nature of a full adversary hear- 
ing with representation of the various candidates by their several 
different attorneys. These hearings alone normally extend over a 
period of at least a week. During a normal election period, the 
Ballot Committee will meet on five or six separate occasions and 
each occasion will be for a substantial period of time. The ex- 
penditures incurred on behalf of the Ballot Committee are very 
considerable but they are mandated by the procedures described 

in the Union's Constitution and By-Laws and they are deemed neces- 
sary to insure confidence in the electoral process. 


Under the Constitution, it is also provided that the actual conduct 
of the count be conducted by an impartial agency. During recent 
years, the Union has used the American Arbitration Association for 
this process. Because of the thousands of votes cast; the many 
different candidates for the various offices; and the election of 
the large number of convention delegates, the American Arbitration 
Association must assign a substantial number of persons to the 
election task. This too represents a considerable expense which 

is also mandated by the Constitution in the interests of assuring 
the impartiality and integrity of the election process. 


The impartial agency, in this instance the American Arbitration 
Association, itself engages an independent arbitrator to hear 
any appeals from any decision of the Ballot Committee. This is 
in accord with the rules of the American Arbitration Association 
which have become a part of the electoral customs of the Union. 


mn 
Thi 


his also represents an additional expense. 


The cost of printing the tallot and explanatory material, the 
evelopes and return envelopes and expenses of mailing are also 
substantial. Because the election ot International officers is 
accompanied by election of the Offshore Division officers, this 
involves offices allocated on a port-wide or Division-wide basis, 
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*(continued) the baltots are not uniform for all members of the 
International. Special ballots must be prepared. There is one 
ballot for the Internaticnal election and a separate ballot for 
the Division election. A special newspaper supplement must be 
prepared for distribution to all of the membership. It contains 
not only the names of the candidates but their photographs and 

a statement that each candidate is entitled to include on behalf 
of his candidacy. Thus, the printing costs are far more exten- 
sive than would be expected in.a simple, uniform ballot for a 
limited number of offices. 


For the 1974-1975 election, the costs for the various items out- 
lined above were as follows: 


Printing § 26,477.56 
Ballot Committee Expense 85,897.33 


American Arbitration Association 
for election and run-off election 1301.21.34 


Cost of stenographic transcript 

for Ballot Committee proceeding 

and American Arbitration Association 
Arbitrator's proceedings 10,360.05 


John Harold, Esq., Attorney for 
the Ballot Committee 10,000.00 


$262,846.28 


(J.A. 1309a-1317 ; 1348a; 1347a; 13524; 
2062a-2114a; 3082a-3086a) 


, Fah 


subdivision, its Offshore Division. Under the IOMM&P and Off- 
shore Division Constitutions, the three elected officers of the 
International also serve, without pay, as executive and fiscal 
officers of the Offshore Division. The Secretary of Labor has 
challenged the vaiidity of these Constitutional provisions, but 
the judgment below leaves this issue undecided. Thus, the par- 
ties, under that judgment, would enter into a supervised election 
with no indication of the validity of material provisicns of the 
Constitution which have squarely been drawn into issue in this 


case. 
Questions Presented 


l. Whether the affiliation newsletter dealing directly 
and exclusively with another independent 90 day mail ballot 
referendum being conducted by the Union a month before the elec- 


tion, the timing of which independent referendum is also con- 


trolled by the Union's Constitution, constitutes prohibited cam- 


paign propaganda because it contains statements by third parties 


either commendatory or derogatory in response to the positions 
taken on the independent referendum issue by the principal 
spokesmen of the two forces (O'Callaghan and Sheldon) who also 
happen to be presidential opponents in the coming election. 

(a) Whether a 1971 temporary injunction, based 


the affiliation newsletter and issued upon affidavits 


h ie 


and without evidentiary hearing, ordering the Union to distri- 
bute counter literature of Sheldon but refusing to stay the 
election, is collateral estoppel on tne issue of whether or not 
the affiliation newsletter was prohibited campaign propaganda, 
and therefore foreclosing its consideraticn by this Court in 
this action. 


2. Whether the Court below having decided by Summary 


Judgment that the affiliation newsletter violated the governing 


statute was therefore foreclosed from inquiring into all of the 
relevant evidence and exercising its sound jurisdictional dis- 
cret.on in determining whether the purposes of the governing sta- 
tute will be served by (a) requiring a new election under the 
Supervision of the Secretary or (b) rejecting the Union's pro- 
posals in-its Counter-Judgment and Order that such supervision 

be of the Union's next regularly scheduled election just one 
year away. 

3. Whether the Court below erred in ordering a new 
election to be supervised by the Secretary cf Labor without 
deciding the tendered issue as to the validity of the Union's 
Constitutional provisions making the three duly elected Inter- 
national officers the responsible executive and fiscal officers 


of the Union's Offshore Division.* 


* Under the Constitution, these three officials have the same 
responsibilities in other fully formed divisions. This is un- 
challenged by the Secretary because he has received no complaint 
from a member. 


R «ESS 


Statement of the Case 


The International Organization 
of Masters, Mates and Pilots 


Some background of the defendant-appellant and the cir- 
cumstances which led up to its 1971 election will help the Court 
to understand the Questions Presented in this case. 


The IOMMEP is an international labor organization con- 


Sisting primarily of licensed deck officers serving the American 


merchant marine. It has approximately ten thousand members re- 
siding all over the country. At any given time a large propor- 
tion of the membership is serving aboard ship. 

Because of the dispersal of its membership, the ITOMMsP 
conducts its most important business by membership referendum; 
and because of the length of voyages, the referer.dums extend 
“over a relatively protracted period. 

The International officers and the Offshore Division 

of the Union are elected every three years, also by 
referendum. By constitutional mandate, both elections and non- 
election referenduns must be conducted through an impartial 
balloting agency. The expense involved is considerable. 

The election challenged in this action took place in 
1971. This election was the first to be held under the newly 
structureu organization which came into being in October 1970 


a result of a membership referendum that adopted a new 


International Constitution which radically altered the internal 
structure of the Union. Recognizing that this first election 
would be unusual, it was designated specificaliy in the new 
International Constitution to be the "“transitional"election,and 
the period of occupancy of office was to be known as the "transi- 
tional term of office." Similar recognition of the unique nature 
of this first “transitional" election was set forth in the by- 
laws of the Offshore Division of the Union, which were drafted 
after the proposed new Constitution received Convention approval, 
and which came into being also by membership referendum on Octo- 
ner 1, . 2970. 

Prior to 1970, the Union was composed of a number of 
semi-autonomous Offshore, Inland and Pilots Locals. The great 
majority of these were the Offshore locals, whose principal offi- 
ces were in the major ports on the Atlantic, Gulf and Pacific 
Coasts. The rights, duties and Privileges of the members were 
governed by an International Constitution, as well as by By- 


Laws of each man's individual local. There were three Inter- 


7) 


national officers, a President, Vice-President and Secretary- 


Treasurer who were elected by ali the members of the Union, 
and Local officials who were elected by the membership of each 
Particular local. The salaries of the local officials were 
determined by each local. The annual dues of a member was de- 
termined by his own Local's By~Laws, subject only to a minimum 


amount set forth in the International Constitution. 
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International Constitution which radically altered the internal 
structure of the Union. The principal contestants were Captain 
Thomas F. O'Callaghan, the incumbent President and Captain 
Lloyd F. Sheldon, a former President who was seeking to reclaim 
the office. 

The nominations took place in June and duly, t7971. 
The ballots were mailed to the members on September 21, 1971, 


and the voting period extended for ninety days thereafter. 


The Referenium on Affiliation with the 
International Longshoremen's Association 

For many years the IOMM&P has been engaged in a bitter 
jurisdictional rivalry with another maritime union, the Nation-l 
Marine Engineers Beneficial Association ("MEBA"). Although, as 
their respective names indicate, the IOMM&P was organized tc 
represent masters, mates and pilots (deck officers) while the 


MEBA was organized to represent marine engineers, the MEBA has 


not been satisfied with this jurisdictional division and has 


raided the IOMM&P deck officer jurisdiction whenever it could. 
The MEBA even established a separate division, the Associated 
Maritime Officers ("AMO") designed to encompass deck officers 
and to acquire deck officer representation throughout the mer- 
chant marine. The battles between the two Organizations are 


amply, though only partially reflected in the reported decisions. 
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By 1970 or 1971 Captain O'Callaghan and his fellow 
officers had become convinced that the IOMM&P could survive 
only if aféiliated with another, larger maritime Organization. 
In this decision they were influenced not only by the escalat- 
ing jurisdictional rivalry, but by the increasingly close 
alliance developing between MEBA and one of the major seamen's 
unions. 

After some negotiation, the IOMM&P worked out an 
agreement of affi’iation with the International Longshoremen's 
Association ("ILA"), a much larger union representing long- 
shoremen, harbor wo~kers, and other waterfront workers. By 
the early summer of 1971 the affiliation agreement had been 
completed and signed by the Presidents of ILA and IOMMSP, 
Subject to required Constitutional ratification procedures of 
both organizations. 

The IOMM&P Constitution called for action at the 
International Convention scheduled for later that same summer, 
followed by a referendum ratification vote. Under the Consti- 
tution, nominations for union office were also to be made at 
the same Convention. The Convention was held in Galveston, 
Texas from July 26-30, ‘971; and ILA President Thomas W. Gleason. 
addressed the membe~ship in support of the affiliation proposi- 
tion. At the same Convention, Lloyd F. Sheldon, a former Presi- 


dent who was nominated at that Convention as a Presidential can- 


ey 


didate, spoke in opposition to the affiliation with ILA. His 
opposition remarks immediately preceded the speech of ILA Presi 
dent Gleason, and Gleason referred to Sheldon's opposition in 
rather uncomplimentary fashion. 

The referendum on the ILA affiliation followed shortly 
after the favorable Convention action. The ballots were sent 
out on August 20, 1571. The ballots for the regular election 


were to be mailed September 21, 1971, about a month later. 
The Affiliation Newsletter* (J.A. 109a-116 ) 


On August 19,.i971, in connection with the affiliat:.on 
referendum,the IOMM&P mailed to the union membership an eignt- 
page newsletter, setting forth the terms of the affilation re- 
solution, reporting cn the favorable Convention action, and 
candidly designed to convince the membership to vote for ene 
proposition. Aware that nothing in the law sterilizes the 
union leadership from expressing its point of view or from 
seeking to persuade the members to take action deemed essential 
to the union's interests, the IOMM&P put out a hard-hitting docu- 
ment detailing the benefits of affiliation and answering the ar- 
guments and innuendos, including scurrilous racial slurs, being 
circulated by the opponents. The pamphlet also noted that much 
of the opposition was being stimulated, promoted and financed 
by the MEBA and by MEBA sympathizers (hoth within ani without 


the ranks of the I1OMMsP), who either wished the MM“P to remain 


*The Joint Appendix .s hereafter referred to as J.A. with page 
numbers.) 
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vulnerable to MEBA raids or who prefer? affiliation with MEBA 
Le 


to affiliation with ILA. 

The newsletter included excerpts from the remarks of 
ILA President Gleason to the IOMM&P Convention, portions of a 
speech delivered to the same Convention by John Bowers, the 
Executive Vice-President of the ILA, and comments in favor of 
affiliation by the Chairman of the House Merchant Marine and 
Fisheries Committee, Congressman Edward A. Garmatz. 

The newsletter made no reference to the forthcoming 
union election or to the candidacies of any persons running 
for union office. There were specific responses to Captain 
Sheldon's Convention speech in Opposition to affiliation, in- 
cluding an excerpt from ILA President Gleason's own Convention 
Speech, made immediately following Sheldon's, criticizing 
Sheldon's motives. At no point was Sheldon mentioned by name, 
and the references to him dealt sOlely with his opposition to 
the affiliation. Similarly, portions of the excerpted Gleason, 
Bowers and Garmatz remarks commended Captain O'Callaghan for 
initiating and supporting the affiliation, but again the scope 
of the comments was meticulously confined to the subject matter 
of the newsletter, the ongoing referendum on the vital issue of 
affiliation with the ILA. 

Nowhere did the contents of the newsletter refer directly 
Or indirectly to other candidates for any office, either incum- 


bents cr their opponents. 


Judge Croake's 1971 Preliminary Injunction (J.A. 1463a-1469a) 


On September 16, 1971, about a month after the distri- 
bution of the affiliation newsletter and on the eve of the 
commencement of the 197]. election, Captain Sheldon and two collea- 
gues brought an action to enjoin the election and to compel the 


union to distribute Sheldon campaign material at uti.on expense.* 


Sheldon complained not only of the affiliation new*ietter but 

of another publication distributed by the IOMM&P. (J.A. 1492-1539a) 
The action was accompanied by a motion for a preliminary 

injunction. (J.A. 1464a ) Judge Croake, to whom the matter was 

assigned, accepted the motion on affidavits, without holding an 

evidentiary hearing. Nearly a month later, after the election 

ballots had been mailed, Judge Croake ruled that the newsletter 

constituted campaign literature entitling Sheldon to similar 

" union-financed distribution,** ordered that this be done, but 


ref’ sed to enjoin the continuation of the election, noting that 


he was determining merely a motion for preliminary injunction. (J.A. 


*At no time did Sheldon or any other opponent of the affiliation 
referendum seek either the union mailing iists or other union 
facilities for distribution of any literature on the affiliation 
referendum itself. Their sole effort was directed toward the 
election and the distribution, at union expense, of Sheldon 
campaign literature. Thus the issue dealt within this Court's 


Opinion in Sheldon v. O'Callaghan, 497 F. 2d 1276 (2d Cir. 1974), 
cert. den'd, 415 U.S. 1050, does not arise in the present case. 


**Judge Croake found thet the other publication complained of by 
plaintiffs did not constitute campaign literature. 


1463a- 
1469a) 
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Because the election was under way, the union faced the 
alternative of promptly complying with Judge Croake's Order and 
thus presumably saving tne election, or taking an appeal. The 
time constraints were such that even an expedited appeal, if un- 
successful, would have delayed matters sufficiently to doom the 
ongoing election and require a new one. The union chose to com- 
ply with Judge Croake's order and immediately mailed Captain 
Sheldon's literature. 

The election resuited in victory for Captain O'Callaghan. 
His rival appealed to the Secretary of Labor, and this action 


followed. 


The 1974 Election 


By 1974 the Secretary's lawsuit had not yet come to 
trial. In accordan:e with the requiremencs of its Constitution, 
and starting in June 1974, the IOMM&P proceeded to the nomination 
and election of its three International officers and all of its 
Offshore Division Officers. Captain O'Callaghan stood for re- 
election; he was opposed by five other candidates. The two 
other incumbent International Officiais were opposed by five 
candidates. ‘There vere 106 candidates for 36 Offshore Division 
offices on the Atlantic, Pacific and Gulf coasts. (J.A.2062a-2114a)} 
The election for the Offshore Division offices was completed 
at the end of December 1974 and early in January 1975 and these 


officials took office. The results of the election in the Off- 
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shore Division were unprecedented in the history of the Union. 
Two-third of the incumbent Offshore Division Port Agents were 
defeated and in some of the ports, the defeat of the incumbent 
Port Agent and Assistant Port Agents was even more striking. 
{fn the Port of New York for example, where there are six elec- 
tive offices, only one incumbent survived the election. How- 


ever, under the Union's Constitution, the three International 


officials must receive at least 40% of the votes cast in order 

to win outright. Only the International Secretary-Treasurer 
achieved this percentage. O'Callaghan and the incumbent Inter- 
national Executive Vice President, Caldwell, did net and accord- 
ingly a run-off ensued between the two top candidates for the ~ 
International President's Office, Captains Scavo and O'Callaghan 
and the two top candidates for International Executive Vice- > 
President's office, Captains Caldwell and Johnson. The run-off 
election ended in June 1375 and Captain Scavo won by a vote of 
3176 to 2381 and Captain Johnson won by a vote of 3293 to 2231. 
Captain Scavo and Captain Johnson were thereupon installed in 
office and have been serving since then. If allowed to serve 


their full Constitutional term, they would, along with the 


International Secretary-Treasurer and all of the Offshore 
Division officers remain in office until the Fall of 1977. 

After the completion of the 1974-1975 election, it was 
challenged by one of the Union's members who argued the invalidity 


of the Union's Constitutional provision making the three duly 


«tds 
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elected International officials the responsible Executive and 
Fiscal Officers of the Union's Offshore Division. Solely on 
this basis, the Secretary of Labor filed a challenge to the 

1974 election. The same issue raised by the Secretary in its 
challenge tc the 1974-1975 election was briefly referred to by 
the Secretary in its motion for Summary Judgment in the 1971 
election case. The Court below did not decide that issue as 
part of its Ses Judgment and, without explanation, dismissed 
the Secretary's challenge to the 1974-1975 election as moot in 


view of its ruling on the 1971 election. (J.A. 2890a ) 


The Decision Below (J.A.2860a-2894a) 


As indicated above, the motion for summary judgment 
preceded the run-off election, but the decision was rendered 
after the election had been concluded and Captain Scavo installed 
as President. 


Judge Motley held that the 1971 candidates had exhausted 


their union remedies, by timely complaint to the union and then 


~ to the Secretary, and that summary judgment, if otherwise jus- 


403 
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tified, was an appropriate procedure under Title IV of the 
LMRDA. * 

Although the Secretary predicated his motion on 
several alleged infirmities in the 1971 election (not all of 
which applied to the contests for the principal international 
offices), the Court rested its finding of violation exclusively 
on the newsletter dealing with the ILA affiliation referendum. 
In but a single sentence of its opinion, with no discussion of 
either the nature or context of the newsletter, the Court stated: 


, 


"This court, in examining the Newsletter 

itself, and considering the context in 

which it was distributed, concurs in the 

opinion of Judge Croake that the Newsletter 

constitutes campaign literature distributed 

in violation of 29 U.S.C. §481.” 
Judge Motley also concluded, however, that Judge Croake's 
preliminary injunction order was collateral estoppel on this 
point and that the issue was, therefore, no longer open to 
independent determination. 

The District Court apparently also believed that fac- 
tual inquiry into the question cf mootness was foreclosed by 
the Supreme Court decision in Wirtz v. Local 153, Glass Bottle 
Blowers, 389 U.S. 463 (1968). Although in that case, incumbent 
officials had won the subsequent election in which illegal eli- 


gibility requirements were continued, and the Supreme Court 


had stressed the unwarranted advantage acc ruing from a term of 


*No appeal is taken from these portions of the decision below. 
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of incumbency to those officials after a tainted election, the 
Court’ below regarded the factual distinction as immaterial and 
the need for a supervised election before the next regularly 
scheduled election as paramount. The Court stated that the 
tainted 1971 election may have prevented others from gaining 
the advantage of incumbency, may have induced others to with- 
hold their candidacies in 1974 while awaiting a supervised 
election, and may have led to a host of different decisions 
in the intervening three years that in turn may have influenced 
the 1974 election results. 

In failing to decide the single issue raised by the 


Secretary in its challenge to the 1974-1975 election, the Dis 


' 


trict Court left unanswered critical questions as to the valid 
of union constitutional provisions bearing directly on the struc- 
ture of the union government. The IOMM&P comprises three func- 
tional divisions, the Offshore Division, the Inland Division, 


and the Pilots Division. To overcome the abuses of fragmente: 


be 


wth bs uy 


and often conflicting power blocs and to centralize both authority 


and responsibility in the national officers elected by the enti: 


membership, the Constitutions of the International and its Divi- 


a 


sions provide that the three principal International officers 
shall also serve as executive officers of the three Divisions 
and members of the Division Executive Boards. Although they com- 


prise but a small minority of the Offshore Division Executive 
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Board (three of seventeen), the Secretary has challenged 

the validity of this entire constitutional structure as applied 
to that Division. The decision below simply and without explana- 
tion declared that issue moot and thus offers no guidance on 

the resolution of that issue. The union is thus forced into a 


supervised election without any determination as to the validity 


of the government constitutional framework. 
POINT I 


A. THE COURT BELOW ERRED IN HOLDING 
THAT THE AFFILIATION NEWSLETTER 
CONSTITUTED PROHIBITED CAMPAIGN 

LITERATURE 


B. THE COURT BELOW ERRED IN HOLDING 
JUDGE CROAKE'S PRELIMINARY INJUNCTION 
DECISION ON THE "CAMPAIGN LITERATURE" 
ISSUE TO BE COLLATERAL ESTOPPEL _ 


he Court Below erred in Holding 
t the Affiliation Newsletter 
stituted Prohibited Campaign 
erature 


ermeieee pean = ee ae Ne aaa te 


here were four affidavits* filed by the defendant- 
appellant in opposition to the Secretary's motion for Summary 


2 


Judgment. The decision by the Court below, granting Summary 


*(J.A.1774a-1856a) 
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Judgment without trial or any hearing, accordingly holds that 
even if the defendant proved all of the facts and circumstances 
set forth in those affidavits, the Affiliation Newsletter would 
nevertheless be campaign literature in violation of 29 U.s.c. 
§48l(g). The facts, relevant to the Affiliation Newsletter, 
and set forth in those affidavits are as follows. 

The IOMM&P held its 60th Convention during the period 
July 26-28, 1971 in Galveston, Texas. Many things were on the 
agenda for that Convention, among which was a proposed resolu- 
tion for the affiliation of the IOMM&P with the International 
Longshoremen's Association. (J.A178la-1784a) Such resolution 
came about after many months of preliminary discussions between 
the two unions, preliminary approval by the AFL-CIO Executive 
Council, and many other ground work steps. The resolution, 
adopted by the Convention was to be submitted to a referendum 
vote of all of the IOMMEP Membership. (J.A.1738a )} 

The IOMM&P Constitution required passage of the resolu- 
tion by a two-thirds majority of the delegates at a duly convened 


convention. (J.A. 13364) The resolution submitted to the Con- 


‘ vention was an Agreement of Affiliation which had been completed 
and signed by the Presidents of the International Longshoremen's 
Association and the IOMM&P in the early Summer of 1971. As in- 
dicated at pages 8 and 9 supra, the affiliation represented 
action by the IOMM&P to protect its jurisdiction and to protect 


its hard-won collective bargaining standards. The decision was 
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a difficult one for the ICMM&P for a large variety of reasons. 
Although the need for the affiliation was apparent to the offi- 
cials involved in the day to day operation of the IOMM&P, it 
presented many problems, emotional and otherwise for the IOMM&P 
membership. The affiliation vote clearly reflected that the 
entire issue was not a popular one and that this momentous de- 
cision was approved only after enormous effort. The affiliation 
amendment eventually passed by a vote of 2595 to 2296. (J.A. 1784a) 
The President of the International Longshoremen's 
Association, AFL-CIO, Tiiomas W. Gleason, addressed the delegates 
and spoke strongly in favor of that affiliation. His speech was 
made in response to a speech madg by Captain Sheldon who spoke 


in opposition to this issue and had been campaigning 


vigorously to defeat affiliation. (J.A. 1836a-1837a) 


Gleason's speech was directed solely to the issue of 
affiliation and did not deal with the forthcoming election for 
the IOMM&P. (J.A. 1834a ) His remarks were not discussed 
advance with the incumbent officials of the IOMM&P nor were they 
dictated in any way by the IOMM&P. (J.A. 1834a ) Several sen- 
tences in President Gleason's address to the Convention were 
directed to Captain Sheldon. President Gleason's words were 
strong and angry and “they came from my heart." (J.A.1834a } 
There had been a great deal of literature distributed by the 
groups with which Captain Sheldon was politically aligned and 


which Captain Sheldon embraced. Much of the literature was 
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blatantly racist in content. (J.A. 18344) ‘he literature which 
Gleason had seen attempted to play on the racist fears of the 
members by indicating clearly that if the IOMM&P affiliated with 
the International Longshoremen's Association, it was likely to 
become dominated by a black controlled International union. 

This piece of literature for example which was distributed 
throughout the south showed Captain O'Callaghan with two black 
Vice Presidents of the International Longshoremen's Association 
and was accompanied by obvious and pointed language. (J.A. ] 
Other liter.ture opposing the MM&P-ILA affiliation and with whi 
Sheldon was involved repeated charges that the ILA wanted to take 
over the MM&P contracts and pension and welfare funds. In addi 
tion, testimony would have been submitted to show that much 

the opposition literature was financed by rival labor organiza- 


tions who at the very time were seeking to raid the I0MIgP 


Strip it of its jobs and contracts, {(J.A. 18254 ) It was in 


this context that President Gleason made the remarks he did 
the regularly convened Convention of the IOMMEP in Texas in 
he Be 

After the delegates passed the resolution calling 
the submission of the affiliation question to membership refe 
endum, a ballot committee to conduct the referendum was elected 
by the Convention delegates and the American Arbitration Associa- 


tion was designated as the impartial balloting agency to conduct 


the referendum - - - all of which is required by the IOMM&P 
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Constitution. (J.A.1336a ) Attendant upon the s omission of 
the ballots to the membership the Affiliation New: ‘etter, en- 
titled "60th Convention Newsletter on the Resolution of Affilia- 
tion of the IOMM&P with the ILA" was sent to all of the union 
membership. This Newsletter reported on the resolution adopted 
at the 60th Convention, presented excerpts from statements made 
at the Convention by President Gleason and otherwise gave back- 
ground material with respect to steps leading to the affiliation 
resolution and the importance of such affiliation. (J.A. 1783a;10%a 
This Affiliation Newsletter was mailed to the membership on 
August 19, 1971, the day before the affiliation ballots went out. 
) The ballot on the ILA affiliation was sent out 
the very next day, August 20, 1971. 

Slightly more than a month elapsed before the balloting 

for the election commenced. Those ballots were mailed on 


September 21, 1971. (J.A. 1785a ) 


Despite all of the foregoing, the Court below 
short shrift of the Affiliation Newsletter. The Court 
simply: 


"This court, in examining the Newsletter 
itself, and considering the context in 
which it was distributed, concurs in the 
opinion of Judge Croake that the Newsletter 
constitutes campaign literature distributed 
in violation cof 29 0.S.C. §461." 
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Whatever else it is, the Affiliation Newsletter is a 
new and atypical application of 29 U.S.C. §481. Nevertheless, 
there has been no citation of any authority by either the Court 
below nor by the Secretary which supports the proposition that 
a union publication, issued under the circumstances described 
above, constitutes prohibited campaign literature. [In search- 
ing the Opinion of the Court below we find only one case cited 


which deals with a violation of 29 U.S.C §481. In that case, 


Hodgson v. Liquor Salesman's Union, Local No. 2 of State of New 


York, 234 F. Supp. 1369 (1971), aft'e 444 F. 2d 1344 (2d Cir. 
1971) discussing that case, in a different but related context, 


the Court said: 


"...this Court considered union journals 
published just prior to an election and 
found them to contain statements designed 
to promote the candidacy of incumbents 

in violation of 29 U.S.C. §481.” (J.A. 28/62) 


However, the facts in that case were entively different. 
There an election was scheduled for January 1970 and the incum- 
bent President, utilizing the Union's newspaper, published articles 
in the December and January issues, which were devoted to the 
support of the re-election of the incumbent officials and the 


defeat of the opposing slate of candidates.* 


*Even a cursory examination of 29 U.S.C. §481 reveals that all of 
its subdivisions, (a) through (g), deal with the distribution of 
literature during an election. At most, these subsections cont 


the distribution of literature distributed in relationship to an 
election campaign. 
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Nevertheless, despite the fact that the Secretary is 
clearly "exploring the periphery", of the statute in this case, 
the Court below without a hearing, without a trial; without the 
citation of any other cases; and without reference to any support- 
ing legislative history, held that the Affiliation Newsletter was 


prohibited campaign literature. 


The Court Below erred in Holding 
Judge Croake's Preliminary Injunction 
Decision on the “Campaign Literature" 


issue to be Collateral Estoppel 


In Lummus Company v. Commonwealth Oil Refining Co., 297 
©. 26 GO, 89 (2d Cir. 1961), this Corer recognized 


"the rule that action with respect to a 
temporary injunction, whether by a trial 
court or an appellate court, ordinarily 

is not ‘binding on the trial court nor 

upon either of the parties in considering 
and determining the merits of th= contro- 
versy,' Benson Hotel Corp. v. Woods, 168 
F.2d 694, 697 (8 Cir. 1948); Walker 
Memorial Baptist Church, Inc. v. Saunders, 
984 N.Y. 462, 474 35 N.E. 42, 47 (1941)..." 


The Court below, in holding Judge Croake's preliminary 
injunction to be collateral estoppel, relied upon Zdanok v. 
Glidden Company, Durkee Famous Foods Division, 327 F.2d 944 
(2d Cir. 1964), cert. denied 377 U.S. 934. In that case, the 


trial was bifurcated with basic issues of liability tried first, 


and issues pertaining to individual plaintiffs and their damages 


reserved for future trial. The issue of liability was fully 


tried, the liability decision appealed to this Court and con- 
sidered in an extensive opinion, and review sought in the United 
States Supreme Court. It was that determination of liability 
which was advanced as collateral estoppel in a subsequent action. 
In upholding the contention, this Court observed that "The Zdanok 
case was tried in 1960 as fully as the parties wished.” (327 F. 
2d at 949),, and only because of the reservation of the damage 
issue was the determination technically non-final. In the por- 
tion of its opinion quoted by Judge Motley herein, this Court 
clearly limited its ruling to «1spositions which while not tech- 
nically final “have nevertheless been fully litigated." 

Judge Croake's 1971 preliminary injunction was not 
intended to meet this standard, and in fact did not. Judge 
Croake held no evidentiary hearing, he decided a preliminary 
injunction motion on affidavits, and his opinion clearly demon- 
strates that he viewed his disposition as a typical exercise 
of interlocutory relief. In no sense was the issue whether the 
1971 newsletter constituted prohibited campaign material “fully 
litigated." And Judge Croake's order was never appealed for 
the eminently practical reason that to do so would have elimina- 
ted any possibility of saving an ongoing election on which the 
union had already expended tens of thousands of dollars. Instead, 
notwithstanding its belief that the order was erroneous, the 


union complied with it as promptly as possible. 
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In the Lummus Co. case, supra, the Court noted that 

the applicability of collateral estoppel “turns upon such factors 
as the nature of the decision(i.e. that it was not avowedly ten- 
tative), the adequacy of the hearing, and the opportunity for 
review" (297 F.2d at 89). In that case a proceeding to enjoin 
an arbitration had been heard and decided, the order appealed to 
the Court of Appeals for the First Circuit, that Court had 1: 

a “comprehensive opinion reversing the decision below, vacating 
the injunction and ordering arbitration, and review was sought 
in the Supreme Court. In the subsequent action, this Court held 


the First Circuit's determination of arbitrability to be colla- 
teral estoppel. In doing so, it noted that under the applicable 
statute, an issue of arbitrability is fully triable unless n 
genuine factual issue exists; the standard is thus akin to that 
in a motion for summary judgment. 

As with Zdanok, the contrast between Lummus and the 
instant case is striking. Here there was no evidentiary hearing 
at all. Nor is there indication that Judge Cro*ke intended his 
determination to be conclusive for all subsequent purposes. And 
nothing in his opinion indicates that he was app ying summary 
judgment standards. On the contrary, he simply decided a pre- 


liminary injunction motion on the papers, as courts are entitled 


to do and as they frequently do in practice. 


POINT It 


THE DISTRICT COURT ERRED IN ORDERING A NEW 

SUPERVISED ELECTION TO BE HELD IN 1976, ONLY 

ONE YEAR PRIOR TO THE NEXT REGULAR ELECTION, 

AFTER THE INCUMBENT PRESIDENT, THE ALLEGED 

BENEFICIARY OF THE 1971 AFFILIATION NEWSLETTER, 

SUFFERED DEFEAT IN THE UNTAINTED 1974-1975 
REGULAR ELECTION 


In 1968, the Supreme Court decided that a new, regu- 
lar election during the pendency of a lawsuit challenging the 


prior election does not necessarily moot the action. Wirtz 


v. Glass Bottle Blowers, Local 153, 389 U.S. 463 (1968). In 


that case the Secretary had challenged an eligibility require- 
ment for local office that disqualified a large proportion of 

the union's membership. Before determination of that challenged 
a new election was held, under the same eligibility requirements, 
(See Court of Appeals Opinion 372 F.2d 86; $3 LRRM 2587) and the 
incumbents were re-elected. After noting the absence of rele- 
vant legislative history and the need to accommodate the mani- 
fest Congressional intent to assure democratic conduct of union 
elections while imposing minimal governmental interference with 
union self-government, the Court emphasized the advantages accru- 
iig to incumbents from a tainted term of office and the oppor- 
tunity thus presented to perpetuate themselves in office. Said 


the Court (389 U.S. at 474): 
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"We cannot agree that the statutory scheme 

is satisfied by the happenstance intervention 
of an unsupervised election. The notion that 
the unlawfulness infecting the challenged 
election should be considered as washed away 

by the following election disregards Congress' 
evident conclusion that only a supervised 
election could offer assurance that the offi- 
cers who achieved office as beneficiaries of 
violations of the Act would not by some means 
perpetuate their unlawful control in the suc- 
ceeding election. That conclusion was reached 
in light of the abuses surfaced by the exten- 
sive congressional inquiry showing how incum- 
bents' use of their inherent advantage over 
potential rank and file challengers established 
and perpetuated dynas*ic control of some unions." 


fhe Court also spoke of the “vital public interest in 
assuring free and democratic union elections” and concluded that 
"the fact that the union has already conducted another unsuper- 
vised election does not deprive of the Secretary of his right" 
to a supervised election (389 U.S. at 475-476). 

Although the Court thus made clear that the mere holding 
of a second election does not of itself moot the case and that 
the interests to be served extend beyond the protection of the 
candidates defeated in the tainted election, the Glass 
Blowers opinion does not hold that the initial finding of taint 
necessarily requires a supervised subsequent election irrespective 
of supervening events or that factual inquiry into this issue is 
foreclosed. Nor does the Court's discussion indicate that it 


was intending to lay down any such per se rule. 
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The cases following Glass Bottle Blowers have involved 
similar factual situations. Incumbent beneficiaries of tainted 
elections have successfully withstood their challengers in un- 


supervised subsequent elections. Factually, tne elements noted 


in the Supreme Court's Glass Bottle Blowers opinion have been 


present. The advantages of incumbency have been evidence through 
the resuits of the subsequent election. In no case has the in- 
cumbent beneficiary of the alleged taint been repudiated and 
defeated in the next election.* 

We recognize that perpetuating incumbents is not the 
only way that the effects of a tainted election may endure. In 
some instances, for example, an illegal electoral restriction 


May persist. In others an atmosphere of coercion may have been 


a rnc e enema 


*The cases subsequent to Glass Bottle Blowers have involved an 
easing of illegal electoral restrictions but without displacement 
of the incumbents benefited by the initial illegality, Wirtz v. 


Hotel, Motel & Club Employees Union, Local 6, 391 U.S. 492 (1968), 
the effect of invocation of the Secretary's processes upon a union's 


statutory right to hold an unsupervised remedial election in re- 
sponse to a member's complaint,Hodgson v. Local 400, Bakery & 
Confectionery Workers Union, 491 F. 2d 1348 (Sth Cir. I974); 
Hodgson v. Local 1299, Steelworkers, 453 F. 2d 565 (6th Cir. 1971); 
and perpetuation Of incumbents in Office through a subsequent un- 


supervised election in which the original complainant did not run, 
Wirtz V. Local 1622, Carpenters 285 F. Supp. 455 (N.D. Calif. 1968). 
In none of these cases do the facts even remotely approach those 


at bar. 
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created which can be dispelled only by government supervision. 

In still others, incumbents may seek to retire in favor of hand- 
picked successors. Or they may manipulate a subsequent election 
in other ways. But here the only vice found was the distribution 
of a single piece of literature in 1971, and in 1974 the incum- 
bent President who supposedly benefited from that distribution 
ran and lost. There is not the slightest factual suggestion in 
this record,or in the opinion below, of any manipulation or 
corruption in the 1974 election. 

In its opinion, the District Court postulated three 
conceivable ways in which the alleged taint might have continued: 
first, that the results of the 1971 election prevented others 
(presumably Sheldon) "from rightfully developing the...benefits 
of incumbency"; second, that others may have withheld candidacies 
in 1974, prefering to wait for a supervised election;* and, 
third, that between 1971 and 1974, the day to day decisions in 
the union might have been different and these differences may 
have led to different results in 1974. 


These speculations are unsupported by anything 1n the 


* This is hard to believe in view of the number of candidates for 
office in the 1974 election. There were 13 candidates for the 
three International offices and 106 candidates for the 36 of f- 
shore Division Offices. 
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record. They are merely another way of stating a per se rule 
under which nothing that happens after a tainted election can 
ever affect the necessity of a supervised new election. For 
it is simply a truism to state that if an election is tainted 
there might have conceivably been other victors and this might 
have yielded different day to day decisions. Nor is there any 
logical way to dispute the hypothetical speculation that some 
unknown union member might have withheld his candidacy while 
awaiting a supervised election. There is, of course, not a 
scintilla of evidence that this occurred, af supervised 
election is to be required on the basis of 1is of gossar 
then no supervening event, no matter how decisive and conclusiv 
wil suffice to avoid it. 

We recognize that in the great majority of cases, 
considerations cited in Glass Bottle Blowers and the cases 
following it will be controllii jz and a supervised election 
be required, notwithstanding an intervening unsupervised e] 
But this case, we submit, falls within the small area of 
At the very least, the defeat of the incumbent President 


*As indicated at pages 13-14 supra, the results of the 1974-197! 
election, in terms of the defeat of incumbents, were unprecedented 
in the history of the Union. Two of the three incumbent Inter: 
tional officials were defeated (incumbent President O'Callaghar 
and Executive Vice President Caldwell); two-thirds of the incum 
bent Offshore Division Port Agents were defeated and in some of 
the ports the defeat of the other incumbents, i.e., Assistant 

Port Agents was even more striking. In the Port of New York for 
example, where there were six elective offices, only one incum- 
bent survived the election. 
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who was the claimed beneficiary of the 1971 literature requires 
further factual inquiry and the denial of summary judgment. 
There is always a point at which general language in 
judicial opinions can be stretched to the point where it becomes 
ludicrous. Here, the spectacle of a union membership repudia- 
ting an incumbent, ousting him from office, and then having the 
Secretary of Labor insist that he be granted an immediate 
tunity to regain his position for the sole reason that he may 
have acquired it wronafully in the first place, can only yield 
a sense of wonderment and incredulity. Truly this is a mechan 
cal jurisprudence carried to its zenith. 
But even this is not the entire story. As the District 
Court recognize in footnote 2 of its Opinion, (J.A. 2890a 
the constitutional provisions governing IOMM&P elections are 
currently in 2 ate of limbo. This Court has held that the 
titution, which recast the entire structure of the 
not validly ratified. Sheldon v. O'Callaghan, 497 
ir. 1974), cert. den'd, 419 U.S. 1090, aff'd on 
2G, 1976). Under ths 
procedure decreed 
union must present the Constitution for membership ratification 
rejected a new Constitutional Convention must 
be convened to formulate an acceptable substitute. The entire 
must be completed within one year after exhaustion of 
from his order; which brings us into 1977. 
Judge Motley'’s decision below frankly acknowledges 


if the new Constitution is rejected (and it was originally appro- 
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ved in the 1971 vote by a relatively narrow margin), then "yet 
another election would perhaps be mandated." For reasons which 
remain unelaborated in the opinion below, Judge Motley charac- 
terized this possibility as “far too tenuous to prevent this 
court from remedying the violations which it finds to have 
occurred." Inasmuch as the principal practical question below 
was not whether the next IOMM&P election should be supervised 
by the Secretary but whether a special election sheuld be re- 
quired in 1976 instead of awaiting the next regularly scheduled 
election in 1977, the District Court's conclusory assertion 
does not meet the real issue. Given the limited nature of the 
1971 taint which the Court relief upon and the results of the 
1974-1975 election and adding to these factors a basic constitu- 
tional uncertainty which might render any special election a 
nullity but which will be resolved at the latest in 1977 when 
the next regular election is scheduled, the absurdity in in- 
sisting upon plunging forward with a special election in 19 
becomes overwhelming. 

The situation becomes particularly incredible in lig 

f the Court's rejection of the union's proposals in its counter- 

Judgment and Order that such supervision be of the union's next 
regularly scheduled election just one year away. In all the 
circumstances, the Secretary's insistence on pressing fcorward 
with a 1976 election must be regarded, at least, as a gross 


abuse of discretion. Inasmuch as nothing in the Act indicates 
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that the District Court is intended merely to rubber stamp th 
wishes of the Secretary, the decision below must also be regards 


as @rronecus. 


POINT Lit 


THE COURT BELOW ERRED IN ORDERING A 

NEW SUPERVISED ELECTION WITHOUT PASSING 
UPON THE CHALLENGED VALIDITY OF INTER- 
NATIONAL AND OFFSHORE DIVISION CONSTI- 
TUTIONAL PROVISIONS ESTABLISHING THE 
GOVERNING STRUCTURE OF IOMM&P DIVISIONS 


esata em Nomen atta en aR nnnstiN eR mtn 


J71 IOMM&P and Offshore Division Constitution: 


designed to end the fragmented allocation of powers and 


sibilities within the organization and to permit uniform 


administration of the affairs of the union throuch 
centralizing power and responsibility in the national officers 
elected by the entire membership of the union. Toward this 
and also for reasons of fiscal economy, the International 
Division Constitutions provide that the International President, 
Vice-President and Secretary-Treasurer, by virtue of their 


fices, shall serve as the executive and fiscal officers 


three constituent Divisions as well as members of the Division 


Executive Councils. In the case of the Offshore Division they 


CONS cituce 


three of the seventeen Offshore Division Executive 
Council members. As elected and salaried International officials 
they receive no additional compensation for their duties as 


Division officers, and the IOMM&P as a whole is thus able to 


4 
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realize substantial, much-needed fiscal savings. 

In the present suit, the Secretary of Labor has chal - 
lenged this structure as violative of the Act.* Because the 
International officers are elected by all the members of the en- 
tire International, members of the Pilots Division, for exampl<, 
have a say in the selection of the persons who will serve as 
cutive and fiscal officers of the Offshore Division, and this, | 
plaintiff claims, contravenes of the statute. 

The Union maintains that the LMRDA does not impose an 
absolute requirement that each member of a labor organization 
have a right to vote for all officers who govern that labor 
Organization, nor does it impose an absolute prohibition against 
any person who is not a member of a particular subordinate or- 
ganization (but who is a member of the parent organization) par- 
ticipating in the selection of persons to fill prescribed posi- 
tions in the subordinate organization. See, for example, Fritsch 
7. Painters, District Council 9, AOS F. 24 1061 (24 Cir. 1974): 
ef, American Federation of Musicians v. Wittetein, 379 U.S. 171 


(1964). Specifically, we do not read the Act as imposing an ab- 


*Technically, the challenge herein relates only to the Offshore 
Division, simply because no members has complained about the 
International officers serving as executive and fiscal officers 
of the other two Divisions. The thrust of the Secretary's ob- 
jection, however, extends to the basic structure as it affects 
all Divisions. 
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solute prohibition upon duly elected officers of a parent union 
serving, by virtue of their offices, as officers of a subordinate 
union. 

The provisions of the IOMM&P Constitution do not deprive 
any Offshore Division member of the right to vote for all Off- 
shore Division officers, nor do the votes of any members count 
more than the votes of other members. In Gordon v. Laborers, 

351 F. Supp. 824 (W.D. Okla. 1972), the Court stated: 

“Thus, not only is there nothing to indicate 

that Congress intended to impose a system 

of voting or representation on unions which 

would undermine their long-established tradi- 

tions of representative trade union government. 

In fact, the court concludes that it was the 

intent of Congress to leave intact such well- 

established union practices and procedures." 
As we read the law, and as the Fritsch opinion and cases cited 
therein indicate, the test of legality is the reasonableness of 
the provision in all the circumstances and the factual justifica- 
tion for the structure embodied in the union constitution. 

In any event the merits of this point are not before the 
Court on the present appeal and there is neither tactual record 
nor district court decision to review. That is precisely our 
complaint. For although the issue of the validity of this 
constitutionally prescribed structure of union government was 
squarely presented, the district court did not decide it. At 


the same time, however, the Court below did order a new 1976 


election to be supervised by the Secretary. 
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Although not reflected in the record, the Secretary's 
representatives have advised the union that as part of their 
"supervisory" administration of the new election, they intend 
to invalidate these constitutional provisions and to require that 
the Offshore Division elect separate executive and fiscal offi- 
cers by separate vote. 

This leaves the union in a dilemma that directly contra- 
venes the intent and terms of the election provisions of the 
statute. If the Secretary's representatives follow their announced 
course, the Secretary on his own will have invalidated important 
provisions of the union Constitution. He will have done this 
administratively, without the support of any judicial ruling, 
and his unilateral administrative action will determine the nature 
and effect of the election being "supervised" by him. 

The Union, for its part, will have no means to effec- 
tively challenge the Secretary's determination. At most the 
IOMM&P could complain to the District Court, but it is by no 
means clear that the court will undertake to grant pre-election 
review of each decision made by the Secretary in the course of 
his supervisory duties. If it did, then its procedures would be 
summary and its decision would probably be considered interlocu- 
tory and non-appealable. The only final appealable order would be 
the final certification of the results of the election. By then, 
however, the new officers, presumably operating under the struc- 


ture decreed by the Secretary, would already be functioning. 


None of this can be squared with the statutory scheme. 
The Act contemplates a court action by the Secretary if he be- 
lieves election procedures to be violative of the Act. The 
statute provides for a trial of the issues, after usual dis- 
covery Opportunities, and a trial can be avoided only if the 
standards of summary judgment are met, as in any plenary federal 
Civil action. Not until final judgment are the election results 
to be disturbed, and that judgment is immediately appealable. 

It is the court's decision that establishes the guidelines as to 
which challenged union rules and procedures are valid and which 
are invalid. Contrast this with an administrative "supervisory" 
invalidation of the basic governmental structure embodied in a 
union Constitution. 

We readily acknowledge that not every alleged election 
taint need be ruled upon by a district court. If several pieces 
of campaign literature are challenged or if the ballot count is 
attacked, it is enough to find at least some material taint suf- 
ficient to change the result. The reason why a court need not 
pass upon other challenges of this nature is that it can be 
assumed that the same piece of literature will not again be dis- 
tributed, the same ballot markings and ballot challenges will 
not repeat themselves, and the same ballot count will not recur, 
particularly in a supervised election. 


Where, however, the challenge relates to the validity 


of a union constitutional provision, the court must pass on it, 
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for the same issue will necessarily arise in the next election. 
And nothing in the Secretary's supervision will prevent its 
recurrence. 

The district court may not relinquish the determination 
of claimed infirmities in a union constitution to the "super- 
visory" discretion of the Secretary. The statute casts the 
responsibility for such decisions on the courts, not the Secre- 
tary of Labor. By failing to decide this issue and allowing the 
Secretary, even for an interim period before ultimate judicial 
review, to effectively amend and restructure the antes Constitu- 


tion, the court below committed reversible error. 


CONCLUSION 


For the reasons stated, the Judgment and Order below 
should be vacated and the case dismissed. If the Court deter- 
mines that there are insufficient reasons to dismiss the case, 
the Judgment and Order should be vacated and the case remanded 
for trial. Or, if the Court determines thatdespite all of the 


reasons stated, a supervised election is still necessary, the 
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Judgment and Order below shall be amended to provide that the 
Secretary shall supervise the next regular triennial election 
commencing June 1977. 


Dated: May 21, 1976 
New York, N.Y. Respectfully submitted, 
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BRIEF ON BEHALF OF APPELLEE W. J. USERY, 
SECRETARY OF LABOR, UNITED STATES 
- DEPARTMENT OF LABOR 


Preliminary Statement 


Defendant-appellant International Organization of 
Masters, Mates and Pilots, International Maritime Divi- 
sion, ILA, AFL-CIO (“IOMM&P” or “union”) appeals 
from a Final Judgment and Order of the Honorable 
Constance Baker Motley entered in the United States 
District Court for the Southern District of New York 
on April 15, 1976, granting judgment to plaintiff-appellee 
W. J. Usery, Secretary of Labor, United States Depart- 
ment of Labor (the “Secretary”) declaring the 1971 elec- 
tion of IOMM&P’s International and Offshore Division 
officers void and ordering that a new election of officers be 
conducted under the supervision of the Secretary by the 
end of 1976. The judgment was entered April 15, 1976 
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after Judge Motley in a written decision dated March 17, 
1976 granted summary judgment to the Secretary, holding 
that the union had violated Section 401 of The Labor 
Management Reporting and Disclosure Act ‘the “Act”), 
29 US.C. § 481, and that a new election under the 
Secretary's supervision was required pursuant to Section 
402 of the Act, 29 U.S.C. § 482.° 


Questions Presented 


1. Whether the District Court was correct in con- 
cluding that the union’s Newsletter was campaign litera- 
ture prepared and distributed in violation of Section 481? 


2. Whether the District Court correctly held that the 
union’s election of officers conducted in 1974 could not 
moot or in any other way affect this action? 


3. Whether it was appropriate for the District Court 
to defer ruling on the legality of those provisions in the 
IOMMGP Constitution and Offshore Division By-Laws re- 
quiring that the union’s three International officers auto- 
matically become the three top officers of the union's Off- 
shore Division without a separate election for said posi- 
tions among the members of the Offshore Division? In 
the alternative does this scheme violate the provisions of 
Section 481? 


4. Whether the District Court properly ordered the 
new election under the Secretary’s supervision to be com- 
pleted by December 31, 1976 rather than delaying it for 
another year so that it could be conducted during the 
union’s next regularly scheduled election as the union had 
requested? : 


* Hereinafter all references to the Act will be cited to the 
United States Code; e.g. Section 401 of the Act will be referred 
to as Section 481, ete. 
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3 
Statement of the Case 


In his complaint the Secretary alleged that the 
IOMM&P committed various violations of Section 481 
during the course of its 1971 election of officers which 
required that the Court void that election and order a 
new one subject to the Secretary’s supervision. 


The Secretary, after extensive discovery, moved for 
summary judgment with regard to the following five 
violations alleged in his complaint: 


1. The preparation and mailing by the IOMM&P of 
the “GOth Convention Newsletter on the Resolution of 
Affiliation of the IOMM&P with the ILA” (the ‘“News- 
letter”) using union funds, mailing lists and other re- 
sources violated Sections 481(c) and (g); 


2. The preparation and mailing by the IOMM&P of 
another document entitled “All Constitutional Amend- 
ments and Resolution of the 60th Convention Ratified— 
Affiliation of IOMM&P as the International Maritime 
Division of the ILA (AFL-CIO) Affirmed” (the ‘Eleven 
Pledges” document) using union funds, mailing lists and 
other resources violated Sections 481(c) and (g) ; 


3. The IOMMG&P’s prohibition of certain members of 
its Offshore Division’s Atlantic and Gulf areas from par- 
ticipating in any way during the union’s 1971 election in 
the selection of Offshore Division Vice Presidents for 
the Atlantic and Gulf areas violated Section 481 (e) ; 


4. The IOMM&P’s failure to mail election ballots 
within 30 days after the close of nominations, which was 
contrary to its own constitution’s dictates, violated Sec- 
tion 481(e); and 


5. The IOMMG&?’s failure to provide candidates with 
a certified list of Local 88 (now Port of New York) mem- 
bers, which was contrary to the Offshore Division By-Law 
requirements, violated Section 481 (e). 
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The IOMM&P opposed the Secretary's motion, cross- 
moving for summary judgment on the third issue. It also 
moved for summary judgment in its own right, primarily 
arguing that the case was moot because an election had 
been conducted by the union in 1974, even though it was 
not supervised by the Secretary. The IOMM&P moved in 
addition for partial summary judgment seeking to dismiss 
certain of the Section 481 violations alleged by the 
Secretary but which were not part of his summary 
judgment motion. Consideration of the IOMM&P’s mo- 
tions was deferred by the District Court pending deter- 
mination of the Secretary’s motion (A. 3152).* 


The District Court granted the Secretary’s motion and 
declared the IOMM&P’s motions moot (Opinion, A. 2864- 
2865). The Court held that the union’s Newsletter 
constituted campaign literature prepared and distributed 
in violation of Section 481 which “may have affected” the 
outcome of the elections in question;** accordingly said 
elections were voided and a new election ordered. Recog- 
nizing that this violation would require a new election 
the Court did “not feel it necessary to consider the addi- 
tional four violations alleged by the Secretary . . . since 
the newsletter violation upon which the motion is hereby 
granted, comprehends all of the contests in the election 
which are involved in the additional alleged violations, 
and any decision regarding such violations would not 
affect the ultimate disposition of the case.” (Opinion, A. 
2888-2889 |. 


* Hereinafter, the Joint Appendix will be referred to by the 
letter “A” followed by the uppropriate page number. 

** Section 482 requires a finding that certain Section 481 
vielations “may have affected’ the outcome of the questioned 
election. Once the violation is proved, however, the burden shifts 
to the union to show that the violation “did not affect the outcome 
of the election.” See p. 18, infra. 
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The union raises four issues on appeal.* With respect 
to each there are no material facts genuinely in dispute. 
All that is called for is legal interpretation. 


“In reaching its conclusion the District Court also decided 
several preliminary issues which the IOMM&P does not challenge 
herein, First, the District Court held that union members had 
properly and timely filed complaints concerning alleged 1971 elec- 
tion violations with the Seeretary pursuant to the requirements 
of Section 482(a) thereby triggering the Secretary's action. 
(Opinion, A, 2865-2868). The IOMM&I initially questioned 
the timeliness of the filings with the Secretary, but that issue 
has now been abandoned on appeal. (Appellant's Brief, p. 16.) 

Second, the District Court determined that summary judg- 
ment was appropriate in this case since there was po genuine 
issue of material fact cither us to the commission of a Section 4%1 
Vielution or as to the inability of the union to produce evidence 
sufficient to overcome the presumption that such violation may 
have iniluenced the results of the election at issue. (Opinion A. 
Z877-2878). This determination also has never been questioned 
by the union and is specifically not raised on appeal. (Appellant’s 
Brief, p. 16). 

Third, the District Court articulated the standards of proof 
hecessury for a union to defeat the Secretary's action in a case 
such as this. Simply stuted the Secretary is obliged under Sec- 
tion 482(c) of the Act to prove the existence of a Section 481 
violation and that such violation “may have affected” the out- 
come of the election in question. Once the violation is proved, 
however, a prima facie case is cstablished that the violation “may 
have alfected” the election and the defendant union must then 
prove that the violation did not affect the outcome of the election. 

In addition the District Court found that the Secretary had 
proved that the preparation and distribution of the Newsletter 
by the union was a Section 481 violation and, inasmuch as there 
was no tangible evidence which the union could possibly introduce 
to prove that such violation did not affect the outcome of the elec- 
tien, the Secretary had successfully showy that said viclation 
“may have affected” the outcome of the election. While the union 
challenges the District Court's finding that the preparation and 
distribution of the Newsletter constituted a violation of Section 
481, it does. not contest the Distriet Court’s conclusion that such 
violation, assuming it was proved, was sufficient to satisfy the 
“may have affected” requirement. 
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First, as noted the District Court found that the 
Newsletter constituted campaign literature prepared and 
distributed in violation of Section 481. This finding was 
based on the Court’s evaluation of the Newsletter and the 
context in which it was distributed as well as on a 
determination that the IOMM&P was bound to this con- 
clusion by an identical finding on the identical issue as a 
party to a previous proceeding before another District 
Judge in the Southern District of New York (Croake, J.'. 
(Opinion, A. 2882-2883). The union now asks this Court to 
interpret the Newsletter and the context in which it was 
distributed as not being campaign literature, and that it 
also find that the union is not bound by the previous 
decision to the same effect. 


Second, Judge Motley held that the union’s intervening 
unsupervised 1974 election of officers did not moot the 
Secretary's action. ‘Opinion, A. 2869-2872). The union 
challenges this conclusion. 


Third, the union contends that the District Court erred 
in refusing to decide at this juncture the legality of a 
scheme set forth in the union’s Constitution and its Off- 
shore Division’s By-Laws, which requires the executive 
officers of the Offshore Division to hold office without 
separate nominations and elections for those positions 
among the members of the Offshore Division. 


Finally, the union argues that the District Court 
should not have compelled the IOMM&P to complete a 
new supervised election by December 31, 1976 rather than 
permitting such election to coincide with the next regu- 
larly scheduled election in late 1977. 


As will be demonstrated below, all of these arguments 
are without merit. In addition, the Secretary submits, 
and the union does not contest, that there were no material 
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facts genuinely in dispute with respect to the other alleged 
violations on which the Secretary moved for summary 
judgment, but on which the District Court did not pass. 


Thus if this Court agrees that the instant action has 
not been mooted or otherwise been affected by the 1974 
election, the Government contends that this Court should 
review those violations to support the District Court’s 
holding in the event the Newsletter is held not to con- 
stitute campaign literature. 


Statement of Facts 
The Structure of the Union in 1971 


The IOMM&P is a national union consisting of ap- 
proximately 10,500 ship deck officers, including ship 
captains and ship pilots, with officers in major ports 
throughout the United States. ("1 1, 2 and 3, Plitf.’s 9(g) 
Stmt., A. 1261-1262).". As a labor organization it is 
required to adhere to the provisions of Section 481 ("7 4 
ind 5, Pitf.’s 9(g) Stmt., A. 1262). 


*We cite to the statement of facts submitted below by the 
Secretary together with his summary judgment motion pursuant 
to Role 9g) of the General Rules of the Southern District of 
New York (A, 1261-1287) principally to eliminate unnecessary and 
redundant referencing to other parts of the lengthy Joint Appen- 
dix. Essentially these factual statements were not--and, clearly, 
are not now contested and were otherwise supported by state- 
ments made by the union in its answer or in response to different 
phases of discovery or by the union's own documentary material, 
much of which was annexed as exh:bit, to the Rule Yip) State- 
ment itself. Wherever appropriate in the Seeretary’s Rule 9(g) 
Statement reference was made below the factual statements therein 
to tateriad which supports the statements set forth, all of which 
has peen included in the Joint Appendix should the Court find 
reference to it necessary, A description of that materia] is con- 
tained on the first page of the 9(g) Statement CA. 1261) and 

| Footnote continued on following page] 
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On October 1, 1970 the IOMMGP’s newly adopted Con- 
stitution became effective (17, Pitf's 9(g) Stmt.. A. 
1262). This Constitution reorganized the IOMM&P into 
Divisions. (IOMM&P Constitution," Art. 1., Sec. 2, A. 
1296). 


The Offshore Division is the largest division and is 
comprised of former offshore locals, now denominated as 
Ports. (19, Pitf’s 9i(g) Stmt., A. 1262). The members 
of the Offshore Division are seagoing ships’ officers, sailing 
aboard Atlantic, Gulf and West Coast ocean going vessels 
(f 11, Pitf.’s 9igi Stmt., A. 1263). In 1971 there were 
approximately 8205 members of the Offshore Division. 
(110, Pltf.’s 9(g) Stmt., A. 1263). The Offshore Divi- 
sion By-Laws effective in 1971 are annexed to the 
Secretary’s 9(g) Statement as Exhibit B. (1 12 and 21, 
Pitf.’s 9(g) Stmt., A. 1263-1264, and 1344). 


The Inland Division is composed of inland locals and 
consists of ships’ officers assigned to vessels sailing in 
inland rivers, bays and sounds of the United States. 
(716, Plitf.’s 9'gi, Stmt., A. 1263). There were ap- 
proximately 1500 members of the Inland Division in 


addition to approximately 600 from Inland Local 47 


an index to the exhibits may be found at page A. 1288. To dispel 
any question regarding those few instances where the union 
queried the accuracy of the statements made by the Secretary, 
the Secretary prepared an “Analysis of Defendant's Denials” 
which was included as Exhibit A to the appendix accompanying 
the Secretary’s Reply Memorandum below. This analysis appears 
in the Joint Appendix on page A. 1987 through A. 1996 and 
demonstrates the support for the factual statements made or shows 
the irrelevancies of the denials set forth. It is clear, however, 
that the union is not contesting any of the factual statements 
made and accordingly we believe it: would be unnecessary, and 
perhaps more confusing to the Court than helpful, to cite exces- 
sively to the varioux parts of the Joint Appendix. 

*The IOMM&P Constitution was annexed to the Secretary's 
Rule 9(”) Statement as Exhibit A. (A. 129.5. 
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which Local’s association with the IOMM&P was in ques- 
tion and whose members did not vote for International 
officers. (1715 and 17, Pltf.’s 9(g), Stmt., A. 1263). 


A third division, the Pilots Division, consisted of ap- 
proximately 550 members employed aboard American and 
foreign flag oceangoing vessels as ships’ pilots ({ 18, 
Pitf.’s 9(g), Stmt., A. 1263). 


The elections the Secretary contested herein are those 
of the three International Officers —the International 
President, International [Executive Vice-President and 
International Secretary-Treasurer; and those of the Off- 
shore Division’s officers. 


The 1971 Election 


The IOMM&P’s 1971 election of officers was conducted 
pursuant to the provisions of the newly adopted Inter- 
national Constitution which became effective October 1, 
1970. ("77 and 20, Pitf.’s 9(g), Stmt., A. 1262 and 
1264). The elections for the Offshore Division were con- 
ducted pursuant to the Offshore Division’s By-laws, also 
effective October 1, 1970, as well as pursuant to the In- 
ternational Constitution, (1112 and 21, Pltf.’s 9 (g), 
Stmt., A. 1263 and 1264). 


The Convention 


At the 60th convention held in Galvesion, Texas, July 
=6, 1971 te July 28, 1971, nominations were accepted for 
the International offices pursuant to Article V, Section 5 
of the LOMM&P Constitution. ({ 22, Pitf.’s 9(g), Stmt., 
A. 1264 and 1311). An International Ballot Committee 
comprised of five delegates was nominated and elected. 
(f] 23, Pitf.’s 9(g), Stmt., A. 1264). 


“na 
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International President O’Callaghan, Iniernational 
Executive Vice-President Caldwell and _ International 
Secretary-Treasurer Lowen were nominated for re-election 
to their respective offices. The challengers included Lloyd 
W. Sheldon and Robert Boyle Wright for International 
President; George Vance and Amos F.. Koonce for Inter- 
national Vice-President; and Charles 0. Norstrand and 
George H. Balser for International Secretary-Treasurer 
("1 39 and 40, Pltf.’s 9(g), Stmt., A. 1266-1267). 


Nominations for offices of the Offshore Division were 
conducted at the division level and not at the International 
Convention (f 25, Pltf.’s 9(g), Stmt., A, 1264) but also 
were completed by July 28, 1971 ("1 122 and 123, Pltf.’s 
9(g), Stmt,, A. 1282). The elections for all offices of 
the Offshore Division were conducted simultaneously with 
the election for International Officers. ({ 26, Pltf.’s 9(g), 
Stmt., A. 1264-1265).° 


Aside from the election the other major piece of 
business at the 1971 convention was a proposed union- 
wide referendum on the question of whether the IOMM&P 
should affiliate with the International Longshoremen’s 
Association (“ILA”). (Appellant’s Brief, pp. 9, 19). 
Incumbent International President O’Callaghan was a 
strong proponent of affiliation (Appellant’s Brief, p. 9; 
p. 21, infra; see also statement under O’Callaghan name 
on every ballot, A, 1359-1385) as was Teddy Gleason, 
the President of the ILA (Appellant's Brief, p. 9). 
Challenger Sheldon was an equally strong opponent of 
affiliation and was the only delegate at the convention 
to vote against affiliation. (A. 1786 and 1999; Appellant’s 
Brief, pp. 9-10). Remarks made by Gleason and others at 


*The Offshore Division By-Laws, Art. XIX, Sec. 2(a), re- 
quired that nominations be held in June 1971 and that the elec- 
tion be conducted at the same time as the election for Interna- 
tional officers, (A, 1356). 


ar 
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the convention were excerpted, reprinted and circulated 
to the membership in the union’s Newsletter. These 
remarks were laudatory of incumbent O’Callaghan but 
vilified challenger Sheldon and those associated with him. 
(See infra, pp. 13, 14). Indeed, they not only took 
issue with Sheldon’s position on affiliation but also 
attacked his motives and integrity. 


A resolution on affiliation passed the convention and a 
referendum was presented to the membership. The refer- 
endum was conducted over a three month period from 
August 20 to November 23, 1971 (7131, Pltf’s 9(g), 
Stmt., A. 1283) which period overlapped with the ballot- 
ing for union officers which ran from September 21 to 
December 22, 1971. (1 29 and 30, Pitf.’s 9(g), Stmt., 
A. 1265).° 


Mechanics of the Election 


The American Arbitration Association ('AAA"”) was 
selected by IOMM&P as the impartial balloting agency to 
conduct the election, pursuant to Article V, Section 3 of 
the L[OMME&P Constitution and Article V, Section 3 of 
the Offshore Division By-Laws. The AAA in conjunction 
with the union’s International Ballot Committee handled 
the mechanics of the election including the preparation, 
distribution, und counting of the ballots. ({ 28, Pltf.’s 
9(g), Stmt., A. 1265). Additionaly, the AAA served as 
the central location for the inspection of membership lists 
and the distribution of campaign literature, ({ 28, Pitf.’s 
9(gi, Stmt., A, 1265). 


Qn the front side of ballots sent to Offshore Divi- 
sion members the candidates for International office 
were presented; on the reverse side candidates for Off- 


em ete en 


The vesson for the lengthy voting period is because the 
volers are so frequenth at sea that one election date is not 
feasible. Also the voters are spread out all over the country so 
that a single place for personal voting is impossible. 
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shore Division offices were listed. (See Exhs. D1-D9, 
Pitf.’s 9(g) Stmt., A. 1359-1383).* Ballots received no 
later than December 21, 1971 ({ 31, Pitf.’s 9 (g) Stmt., 
A. 1265), the last day of the three month voting period, 
were counted on December 22, 1971. ("{ 60 and 61, Pitf.’s 
9(g), Stmt., A. 1271). On January 12, 1972 the AAA 
certified the election results. (See '! 62 and Exhibit M, 
Pitf.’s 9(g), Stmt., A. 1271 and 1413). 


The O'Callaghan Team-Victors 


The incumbents O'Callaghan, Caldwell and Lowen, 
won re-election to the three International offices. (See 
{1 60 and 69, Pitf.’s 91g) Stmt. A. 1271-1272. They, to- 
gether with incumbent officers in the Offshore Division 
Port offices, ran as part of the “O'Callaghan team” ({" 56, 
57 and 58, Pitf.’s 91g), Stmt., A. 1269-1270).** Those on 
the O’Callaghan team are all noted appropriately on Ex- 
hibit E annexed to the Secretary’s 9/g) Stmt. (A. 1386). 
All *** those on the O’Callaghan team at the December 
22, 1971 counting of the ballots, either won outright or 
won a sufficient number of votes to enter a run-off. (See 
"160 and 69, Exhs. M and P, Pitf.’s 9(g) Stmt. (A. 
1271, 1272, 1413 and 1430). 


Under the IOMM&P Constitution and the Offshore 
Division By-Laws, the International President, Interna- 
tional Executive Vice President and the International 


*Members of the Pilots Division voted for International 
Officers as well as for their own officers. (See sample Pilots’ bal- 
jot, Exh. F-2, Plitf.’s Gig) Stmt. A. 1393-1394, Members of the In- 
land Division only voted for International officers (Exh, F-1, 
Pitf’s 9¢@) Stmt. A. 1991-1392. 

** There were a umber of elections in which no incumbents 
ran. They were, nevertheless, supported by, and accordingly 
were part of, the O'Callaghan team. (See ¢ 58 (footnote), Pitf.'s 
9(g) Stmt., A. 1269-1270). 

*** With the exception of one minor candidate. (See { 58 
ifvetnetes, Pitf.'s 91g) Stmt., A. 1269-1270). 
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Secretary Treasurer automatically become without sep- 
urate elections the Executive Officer, Assistant Executive 
Officer and Financial Officer of the Offshore Division, re- 
spectively. See Art. IX, Sec. 8, IOMM&P Constitution, 
A. 1381-1382; Art. V See. 1, Offshore Division By-Laws, 
A. 1348). There is no separate election for those Off- 
shore Division positions among the members of that Divi- 
sion despite the fact that those officers have significant 
responsibilties and perform signitieant duties for the Off- 
shore Division alone ‘see Offshore Division By-Laws, Art. 
V1, See. 1; Art. V1, See. 2; and Art. Vi, Sec. 3: A. 1348- 
1349). 


Thus, as a result of their election to their, Interna- 
tional offices, O'Callaghan, Caldwell and Lowell became, 
respectively, the Executive Officer, Assistant Executive 
Officer and Financial Officer of the Offshore Division. 


The Newsletter 


The Newsletter containing Gleason's remarks, which 
praised O'Callaghin and vilified Sheldon, was mailed 
to each member by the LOMM&P on August 19, 1971 
(f 82 and Exh. BB, Rule 9ig) Stmt., A. 1274). The 
Newsletter’s preparation, duplication and distribution 
were paid for with more than $3,000 received by the 
1OMM&P by way of dues, assessments or similar levy 
(183, Rule Gi), Stmt., A. 1275: Opinion, A. 2879). It 
Was sent to approximately 10,400 members in mailing 
using addresses on file at. the International headquarters 
on a computerized list. (" 85, Rule 91g), Stmt.. A. 1275). 


The Secretary contended and J udge Motley so found 
‘Opinion, A, 2882) that the Newsletter was election 
campaign literature prepared and distributed in violation 
of Section 481. 
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The Action Before Judge Croake 


With respect to this Newsletter, on September 16, 
1971, just before the election ballots were mailed, Sheldon 
and two other candidates, brought an action against 
O'Callaghan, Caldwell, and Lowen and the IOMM&P. 
({ 86, Pitf.’s 9 (g) Stmt. A 1275). They alleged, inter 
alia, that the Newsletter was campaign literature pre- 
pared and distributed at the expense of the defendant 
IOMM@GP and that this denied them the right to have cam- 
paign literature equally distributed in violation of 29 
U.S.C. § 481tc¢). (" 87, Pitf.’s 9ig) Stmt.,, (A. 1275). See 
Sheldon v. O'Callaghan, 335 F. Supp. 325, 326 (3.D.N.Y., 
1971)). 


In a decision dated October 18, 1971, Judge Croake 
found the “ ‘Newsletter’ containing electioneering for the 
incumbent candidate, ad hominem attacks upon an op- 
position candidate, coupled with the timing of the distri- 
bution, constitute|d| campaign literature for defendant 
O'Callaghan, distributed at the expense of defendant 
labor organization” Sheldon v. O'Callaghan, 335 F. Supp. 
at 327.° 


On November 4, 1971, Judge Croake ordered the 
IOMM&P to publish and distribute literature submitted 
by the plaintiffs in that action in a manner similar to 
the publication and distribution given the Newsletter, 


*In his opinion, footretes 1 and 2. Judge Croake cited various 
passages of campaign oratory benefiting O'Callaghan and his 
slate Sheldon Vo O'Callaghan, 335 F. Supp at 326-327. We quote 
hast one such passage: 

i trust OWallaghan, and if O'Callaghan wasn't the top 
man here Ud think twice before saying | want the affila- 
thon to geo through with the Masters, Mates and Pilots. 

Callaghan [| trust. ©‘Newsletter” p. 5, A 1459) 

The full Newsletter is found in the Joint Appendix at A 1455 
1462 
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with equal force und with equal treatment as to the ex- 
pense of such distribution. ({ 89 and Exh. DD, Pitf.’s 
9ig) Stmt., A. 1276 and 1468-1469). However, Judge 
Croake denied the plaintiffs’ motion to restrain the mail- 
ing of ballots, which plaintiffs had sought in order to 
ensure that their material would be received by the mem- 
bers before they cast their ballots. Judge Croake denied 
this relief in view of the availability of post-election 
remedies to plaintiffs with the Secretary of Labor, those 
very remedies which the Secretary seeks herein. 335 F. 
Supp. at 328-29. 


Pursuant to Judge Croake’s November 4, 1971 order, 
plaintiff Sheldon submitted his literature to the AAA 
sometime shortly before November 9, 1971. (1 91 Rule 
9ip) Stmt., A. 1277). The AAA mailed Sheldon’s litera- 
ture shortly after November 9, 1971. (192 Rule 9(g) 
Stmt., A. 1277). By then many of the election ballots 
had been returned. ({ 93, Pitf.’s 9(g) Stmt., A. 1277). 


In the instant case the District Court concluded that 
Judge Croake’s finding, that the Newsletter was cam- 
paign literature prepared and distributed in violation of 
Section 481, collaterally estopped the IOMM&P from as- 
serting otherwise, and that that fin’ ag alone was suffi- 
cient to establish a prima facie case that said violation 
“may have affeeted the outcome of the election.” (Opinion, 
A. 2882). 


The 1974 Union Election 


In late 1974 the IOMMXP conducted its regularly 
scheduled election of officers, unsupervised by the Secre- 
tury of Labor. ‘See Appellant’s Brief, p. 13:. 


In that election International President O'Callaghan 
and International Vice-l'resident Caldwell were forced 
into a run-off, neither having received the necessary 40% 


A 249 


16 


plurality, and both ultimately were defeated." Similarly, 
a number of others associated with the O'Callaghan team 
lost although incumbent International Secretary-Treas- 
urer Lowen and approximately fifty percent of the 
O'Callaghan slate won. (See Exhs. I and J annexed to 
the appendix submitted with the Secretary’s Reply Memo- 
randum in the District Court, A. 2062 and 2075; p. 32 
n.l, infra), 


The Case Before Judge Knapp 


In 1970 certain members of the IOMM&P brought 
suit against the union claiming that the 1970 Constitu- 
tion had been adopted improperly in that dissident views 
on the adoption of that Constitution had not been properly 
disseminated by the union officers. The Second Circuit 
in a decision dated June 13, 1974 reversed the initial 
decision of United States District Judge Whitman Knapp 
dismissing the complaint and remanded for further 
evidence to be taken. See Sheldon vy. O'Callaghan, 497 
F.2d 1276 (2d Cir. 1974), cert. @enied, 419 U.S. 1090 
(1974).°* 


* O'Callaghan was defeated by Captain Scave and Caidwell 
was defeated by Captain Johnson, During the run-off stage, when 
victory Was not yet assured, Captains Scavo and Johnson, together 
with a defeated candidate for International Secretary-Treasurer, 
Captain Brown, (the “Seavo Group’) moved to intervene or in 
the alternative to file an amicus curiae brief. (A, $151). They were 
permitted to file an amicus brief only, CA.3152:. The Seave group 
urged at that time that the action be placed in suspense until 
the run-off election was complete and a determination made as to 
the fairness of the 1971 election. To that extent they agreed with 
the [OMMGP position that the 1974 election could moot the 1971 
case. They suggested, however, that such a determination of 
fairness would be unnecessary if Scavo and Johnson won but then 
continued to argue that if they Jost O'Callaghan should have the 
burden of proving the election was fair. If O'Callaghan failed to 
meet that burden, they went on, then the Secretary's case should 
he resumed 

#° This case should not be confused with the case stvled Shel- 
dow ¥. O'Callaghan heard by Judge Croake wherein Judje Croake 
found the New-letter to be campaign literature distzibuted in 
favor of O'Callaghan and his slate. 
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On July 2, 1975 Judge Knapp heard additional evi- 
dence and on August 5, 1975 he rendered judgment for 
plaintiffs, finding plaintiffs had not been given the op- 
portunity to disseminate their views. (A. 3060). The 
relief provided by Judge Knapp did not void the 1970 
Constitution under which the 1971 election of officers was 
held. Rather, a lengthy procedure was established whereby 
the union is to take action to allow the membership to 
reconsider and vote upon the 1970 Constitution. Essen- 
tially the union has one year from the conclusion of ap- 
pellate procedures to conduct a referendum to approve 
or disapprove the 1970 Constitution; should the member- 
ship disapprove it, then within that one year period the 
union is to propose a new constitution and put it to a 
referendum as well; and if that fails the constitution in 
effect prior to the adoption of the 1970 Constitution be- 
comes effective. On February 26, 1976 Judge Knapp’s 
judgment was affirmed by the Second Circuit. 


The significance of this case lies only in the fact that 
as a result of its holding the union suggests that the con- 
stitution “could” be discarded in 1977 and that an elec- 
tion would then have been compelled unnecessarily. (Ap- 


pellants’ Brief, pp. 32-33). Judge Motley found the pos- 
sibility of the 1970 Constitution being discarded and yet 
another election mandated “far too tenuous to prevent this 
court from remedying the violations which it finds to have 
occurred in the matter duly before it.” (Opinion, n.2, A. 
2890). 


A 251 
18 
ARGUMENT 


POINT | 


The ‘‘Newsletter’” was campaign material dis- 
tributed in violation of Section 481 of the Act which 
violation may have affected the outcome of the 
1971 elsction. 


A. The District Court correctly found that the 
Newsletter may have affected the outcome 
of the 1971 election 


Section 482(c) sets forth the standards a court is to 
apply in determining whether to invoke the supervised 
election remedy as follows: 


“(c) If, upon a preponderance of the evidence 
after a trial upon the merits, the court finds— 
* ° * ° « : 
(2) that the violation of Section 481 [401 
of the Act] of this title may have affected the 
outcome of an election, 


the court shall declare the election, if any, to be 
void and direct the conduct of a new election un- 
der supervision of the Secretary .. .” 


In Wirtz v. Hotel Motel & Club Employees U., Local 
6, 391 U.S. 492, 506-507 (1968) the Supreme Court held 
that a proved violation of Section 481 [401 of the Act| 
creates a prima facie case that the violation “may have 
affected the outcome” of the election and that the only way 
a defendant union may overcome such a prima facie case 
is to prove with tangible evidence that. the violation did 
not affect the outcome of the election. (Opinion, A. 2872- 
2876). 
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It is equally wll settled that there will be certain 
situations where it will be impossible for a union to prove 
that the election was not affected by the violation at all. 
See lMedyson vy, Liquor Salesman's Union, Local No. 2, 
334 F.Supp. 1369 (S.D.N.Y.), offd, 444 F.2d 1844 (2d 
Cir, 1971) 3° Brennan vy. Local U. No, 639, Int. Bro, of 
Tecmsters, te. 194 2d 1092 D.C. Cir. 1974); Bren- 
waw V. Sindivato Empleados de Equipo Pesado, Eetc., 370 
F. supp. 872, 879 (D.PR. 19741: Shult- vy. Radio Offi- 
cers U. of United Telegraph Whrs., 344 F. Supp. 58, 64 
(S-DLN.Y. 1972); Wirt: v. American Guild of Variety 
Artists, 267 F. Supp. 527 (S.D.N.Y, 1967). 


As Judge “Motley recosnized the instant case falls in 
this category. There is no tangible evidence which the 
union could effer which would show that the Newsletter 
did not have some impact on those:who voted in the elec- 
tion. No facts are alleged in the material submitted by 
the union which, if accepted as true, would support a 
finding that the Newsletter had no effect on the election's 
outcome. On the contrary, the undisputed facts clearly 
support the District Court's finding that the preparation 
and distribution of the Newsletter at union expense may 
have affected each vote in the election. (Opinion, A. 2885- 
2888). 


Nor can it be arvued that the mailing of the Sheldon 
material on November 9, 1971 purged the taint of the 


Vio a tation publication found to be cumpaten material 
Pecparcd in vication of Section Akl (rs. 4 violition similar to 
the one the Court ia culled upon to examine in. the instant case, 
Was Crcwiated to the members just urier to the date of the elec- 
tion Applying the logic of the dotel, Motel case, supra, the 
Court held (hat in a case cich as this there could be no tangible 
midene presented to overcome the presumption that the viola- 
tion may have aifveted the votes of the members and therefore 
the outcome of the election, 
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Newsletter. By the time Sheldon’s literature was mailed 
out, over half the ballots — 3000 to 4000 -~ had been 
returned to the AAA. (1 93, Pitf.’s 9(g) Stmt., A. 1277). 
As the District Court found, these returned ballots were 
mere than sufficient to have possibly affected the outcome 
of all the International and Offshore Division contests. 
(Opinion, A. 2886-2887). In addition, Sheldon was as- 
sociated with a number of other candidates in the subject 
election. (1 59, Pitf.’s 9(g) Stmt., A. 1270). There were 
many — such as third and fourth parties in a race — 
who in any event could claim no benefit from Sheldon's 
material and were not covered by Judge Croake’s order 
to the IOMM&P to allow distribution at IOMM&P ex- 
pense. Thus, where these additional candidates existed, 
the mere preparation and distribution of the Newsletter 
would be enough to have possibly affected the outcome of 
those elections. (Opinion, A. 2886). 


The union does not and can not challenge the District 
Court’s finding that the Newsletter may have affected the 
outcome of the election. Rather, the union limits its at- 
tack to Judge Motley’s holding that the Newsletter was 
campaign literature. In so doing, the union asks this 
Court to ignore the contents of the Newsletter and the 
undisputed facts regarding the circumstances surround- 
ing its distribution and to overlook the doctrine of col- 
lateral estoppel. 


B. The Newsletter was campaign literature 


On August 19, 1971 the IOMM&P mailed the News- 
letter, which was paid for with union funds, to all of its 
members. As we have noted in the statement of facts, 
the Newsletter’s ostensible purpose was to support 
IOMMEP affiliation with the ILA. However, it went 
much further. It praised O'Callaghan for supporting 
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affiliation. Indec) if suggested that for affiliation to 
work O'Callaghan would have to be at the head of the 
wdion fee pp. 88, bt sora. Ttatso brutally attacked 
those who opposed affiliation. While it may not have 
mentioned the oppenenis by name, it was well known 
that O’Callazhan’s chief challenger for President, Shel- 
don, was as vigorously opposed to affiliation as O’Cal- 
laghan was for it. 


Beth O'Callaghan and Sheldon and their respective 
Hilioctor a primcitvd t-sue of the election 
oman, O'Callaghan holdly linked this issue to his 
campoisn right on the face of the secret ballot for the 
eleetior of officers. Theveon as the last reminder before 
voling ai the lact line of his sluiement under his name 
he says: “T reques! that the membership vote in favor 
of afliliacion with the ILA.” (A. 1360). Additionally 
his eh it literature is icici _ reminders that 
(Cally tap an ovation, 1400, 1404, 1407- 
1108). Conversely, Sheldon was . one delegate at 
the convention to vote aguinst affiliation (A. 1786) and 
his literature also focused on affiliation (59 and Exh. 
MM, Plas 9(g) Sumt., A. 1270, 1602-1671). 


! 


Moathermoer. one the nefercndant on aublation was over, 
the union announced the positive results in another document. 
Yhes doctment entitled Vb Camstitationad Amendments and Reso- 
ben Of aie GOL Cowsoidion Mitiied-—Atitiation of LOMM&P as 
4 International Mariiinie Division of the [LA (AFL-CIO) Af- 
prod owas mailed on iscvembor 26, 1971 in the middle of the 
cleetion period The tinet pages of this four page document 
coutoimed a jomt jelier from O'Calhuychan and Gleason pledging 
them pan, ellort tn eleven areas thereby reailirming O'Callaghan 
as the champion of aflitintion, Additionally on the back page, in 
hold fave, was a reminder that December 21, 1971 was the dead- 
Hine for voting fea anieers, (94 105, 104 and 106, Plitf.’s 9(@) 
pin, 2 10). 

Vhir d cumest (uo the Scocrctary alleged was campaign litera- 
tive prepared and ta cuted in violation of Sections 481(¢) and 
tw, but Judge Motley dit nol reach this matter. 
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In view of the great lengths both candidates went to 
identify themselves with the affiliation issue, it is no won- 
der that the two District Judges who had the Newsletter 
before them found it to be campaign literature and sum- 
marily rejected the union’s contention that it was not 
campaign literature favorable to O’Callaghan and his 
slate. The union on this appeal persists in arguing that 
the Newsletter was not campaign literature, that it was 
nothing more than a normal union publication on a sub- 
ject of importance distributed as part of the union’s 
customary business. However, a reading of the document 
reveals this is not one merely listing the pros and cons 
on an issue of importance to the union. Rather, it is 
advocacy literature filled with robust, fighting words at- 
tacking the personal character of the opponents of affilia- 
tion just as much as, if not more than, their positions on 
the issue. It was distributed after the candidates and 
their positions on affiliation, a principal issue in the cam- 
paign, were known to the membership. 


Given this set of circumstances and the fact that the 
election was about to take place, the conclusion is ines- 
capable that the Newsletter was a helpful campaign tool 
for O’Callaghan and his team. Thus, the District Court 
correctly found that the Newsletter was campaign litera- 
ture distributed at union expense. The Secretary there- 
fore submits that the union violated Section 481 in the 
following three ways: 


1. By preparing and distributing this campaign 
literature using union resources, the union violated Sec- 
tion 481(g) ; 


2. By distributing the Newsletter using its lists of 
members, the union did not “refrain from discriminating 
in favor of or against any candidate with respect to the 
use of lists of members” in violation of Section 481(c) ; 
and 
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3. By failing to offer “similar distribution at the re- 
quest of another bona bide candidate”, the union violated 
Section 481(c) in another respect.* 


C. The union is collaterally estopped from claiming 
that the Newsletter is not campaign literature 


Although Judge Motley: independently concluded that 
the Newsletter was campaign literature distributed in 
violation of Section 481 (Opinion. A. 2882)** she alee 
ruled that the union was already bound by Judge Croake’s 
earlier identical determinations: 


“As a party to the action before Judge Croake in 
which the identical issue—as to whether the News- 
letter was campaign material distributed at the 
expense of the TOMM&P-—was litigated in a simi- 
lar context as the one herein, the IOMMG&P is 
collaterally estopped from asserting any findings 
contrary to those made by Judge Croake. Zdanok 
v. Glidden Co., 327 F.2d 944, 954-56 (2d Cir. 1964), 
cert. denied, 377 U.S. 934 (1964).” (Opinion, A. 
2882). 


The relief ordered by Judge Croake in his case, if it could 
even be censidered sutlicient to have rectified the wrong, came too 
late. The Newsletter had already taken its toll. As the District 
Court so aptly put it in Wirtz v. American Guild of Variety 
Artists: 267 F. Supp. at 54%, similar distribution in the context 
of Section 481¢c¢) means on the same terms and conditions and 


that means “at the same time. 
* The whole document need not be considered campaign ma 
terial: it is sufficient that the document contain passages which 
are campaign in character for the whole piece to fall in the cam- 
paign material category. See Wirtz V. Independent Workers 
Union of Florida, 272 F. Supp. 31 (M.D, Fla. 1967). See also 
Hodgson Vv. Liquor Salesmen's Union, Local No, 2, 334 F. Supp 
at 1377. where the District Court noted that the defendant union's 
Journal in “tone and content” constituted campaign literature. 
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The union argues, however, that the case before Judge 
Croake was not “fully litigated’ and thus cannot be 
binding on the union. As it did below, the union suggests 
this is so because that action only involved a prayer for 
preliminary relief and because Judge Crouke failed to 
hold an evidentiary hearing. There is no merit to the 
union’s arguments. 


The case before Judge Croake did not involve only a 
prayer for preliminary relief. Final affirmative relief 
in the form of an order directing the LOMM&P to provide 
equal distribution of plaintiffs’ literature was also sought. 
Sheldon vy. O'Callaghan, 3385 F. Supp. at 520 and 528 
in fact, what was granted was such final relief. The 
requested preliminary injunction seeking a delay in the 
mailing of the election ballots was denied by Judge Croake 
on the ground that plaintiffs had not suffered irreparable 
injury in light of the post-election remedy then still avail- 
able to set aside the election through the Department of 
Labor. However, Judge Croake did grant final relief 
by requiring the union to distribute U,. campaign litera- 
ture submitted by plaintiffs, In so doing, the Judge dis- 
posed of the entire case, leaving nothing further to deter- 
mine. As relates to the Newsletter the case was clearly 
ever: the decision was final and the relief was not intei- 
locutory. 


In reaching his final decision, Judge Croake had before 
him all the faetual material the union had to offer as to 
the Newsletter. Indeed, the union offered nothing more 
io Judge Motley regarding the Newsletter than it did to 
Judge Croake years ago." In his affidavit submitted to 


© Annexed as bxhibits ound C in the Appendix accompan:- 
igs the Seerctary’s Reply Memorandum submitted below, the 
Court will find the affidavit‘ IOMMEP. President © Callazhan 
ang the LOMMA&P Memorandium of Law both of which were sub- 
mitted to Judge Croake CA, 1907 aml 2001). 
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Judge Croake, O'Callaghan deseribed the contest in which 
the document was mailed and argued, as the union dees 
now, that the Newsletter was not campaign literuture, 
that it only dealt with affiliation. 


With this sworn affidavit (which is identical in sub- 
stance to the affidavits submitted to Judge Motley in 
the instant case) and the Newsletter before him, Judge 
Croake had the union’s full proof on the question of 
whether the Newsletter was campaign literature. As 
O'Callaghan himself said “The document speaks for it- 
self.” (Page 3 of his affidavit, A. 1999). And indeed it 
did. Clearly no hearing was necessary.° 


Judge Croake determined the Newsletter “containing 
electioneering for the incumbent candidate, ad-hominem 
attacks upon an opposition candidate, coupled with the 
timing of the distribution, constitute|d| campaign liter- 
ature for defendant O’Callaghan distributed at the ex- 
pense of the defendant labor organization.” at 327-328. 
He thus reviewed the Newsletter in the context of the 
affiliation issue as set forth by O’Callaghan himself. 
Having made his decision that the document was cam- 
paign literature, he ordered appropriate relief. 


On October 29, 1971 the IOMMG&P moved to reargue 
the case but not in respect to the finding that the News- 
letter was campaign material.** Certainly if the union 
- Furthermore in this case there was no need for a hearing on 
the preliminary injunction inasmuch as a preliminary injunction, 
at the union’s insistence, was denied. 

#8 In its Memecandum in support of its metion to reargue, 
a copy of which was annexed as Exhibit D to the appendix accon:- 
panying the Seeretary’s Reply Memorandum (A. 2014), the 
IOMMEP. claimed it hud bad no opportunity to present evidence 
and that no hearing had been he J, but that was with respect to 
a separate issue dealing, with lists of members. There was no 
such concern with respect to the Newaletter as there seems to be 
now on this appeal. Ry endorsement November 15, 1971 Judge 
Croake actually granted the motion to reargue but adhered to 
his earlier decision. (Exh. II, Pitf.’s 9(g) Stmt., A. 1556). 
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had facts which it believed would have changed Judge 
Croake's determination regarding the Newsletter, it would 
have offered them at that time. On November 4, 1971 
Judge Croake signed an order, inter alia, granting plain- 
tiffs the right to have the union distribute literature sub- 
mitted by plaintiffs. In the preamble of that order the 
Court noted that it had “filed a Memorandum setting 
forth its findings of fact and conclusions of law...” 
‘emphasis added). (Exhibit DD, Pitf.’s 9ig) Stmt., A. 
1468). 


On December 3, 1971 the IOMM&P filed a notice 
appealing from the November 4, 1971 Order ; on December 
%. 1971 it filed a notice appealing from the November 15. 
1971 endorsement. (Exh. JJ and KK, PItf’s 9'¢), Stmt., 
A. 1557 and 1559). No further action was taken and on 
July 13, 1972, weil after the election Was aver, the Clerk 
of the Court of Appeals entered a stipulation voluntarily 
dismissing the above mentioned appeals. (Exh. LL, PIitf.’s 
Gigs Statement, A. 2561+. By voluntarily dismissing its 
appeal, the union waived its right to have this Court re- 
view Judge Croake’s final determination that the News- 
letter was campaign literature. Under the criteria set 
down in Zdanok v. Glidden Co., 327 F.2d 944, 954-56 
(2d Cir.), cert. denied, 377 US. 934 (1964), the union 
hivl been given a full and fair opportunity to be heurd, 
The issues determined before Judge Croake did not have 
to be relitigated before Judge Motley, and she so found.* 


We wich to direct the Court’s attention ta a comparable 
situntion im conmmection with two cases in the District Court of 
the District ef Columina tn Yablonski Vv. United Mine Werkers 
wt America, 306 F. Sryp. B68, S71 and R7i (bbe 1960) the 
Court feand the anion used its Journal aa a campaign instrument 
and granted the private plaintiff? certain injunctive relief. Then 
in Hodgson V. United Mine Workers of America, 344 F. Supp. 
17. 28 CAC. 19725, an election case brought by the Secretary, 
another Judge in the same court found “i bieth on the grounds 
of comity and the evidence adduced at trial” the Journal was 

| Footnote continued on following page | 


The 1974 election is not to be considered in 
reviewing this action with respect to the 1971 elec- 
tion. 


in late 1974 and eaciy 1975 the LOMME&P conducted 
its regularly scheduled election of officers. The resulis 
of that election are not disputed“ International Presi- 
dent O'Callaghan and International Vice President Cald 
well were foreed inte a run-off and then lost to Captains 
Seavo and Johnson, respectively. Incumbent Interna. 
tional Secretary-Treasurer Lowen, however, retained his 
office. In the Offshore Division the O'Callaghan sla‘: 
won approximately fifty percent of the races (see 2d foo" 
note, p. d2, mfras. 


The union argues that in view of the 1974) election 


results the instant action should either be dismissed as 
moot. or that the District Court be instructed to dete: 
mine whether the effects of the tainted election tia. 


been cleansed by the unsupervised 1974) election. 


The union's argument has moo merit. To ignore tie 
express holding of the Supreme Court in Werts vo Ge 
Bottle Blowers, Local 154, 389 US. 463 (1968) and the 
holdings of the numerous cases following it. Wir! 
Hotel. Motel & ¢ lub him players Union, Local 6, 394 0 
at 496-499 and n@ at 500-501, Wirtz v. Local Union 
Nou. 25, Laborers’ international Union of North 
Amerwad., AFL-C1O, 389 US. 47h $79 (1968): Bieina 
vy. Local 355%. Uiated Steelicorkers of Am 1FLALO 


cul a Paitin ter Here the materiad facts are established 
and got in dispute and te trial would bave been nocessary befor: 
Judge Moths even it dodge Croake had not come to the conclusion 
he dui 
® Spnewed oo Exhilyt | te the appendix accompanying the 
Secretary's Repl Memerandam sabmitted to the Distriet Court 
a the L[OMMAP Election Keport for the 1974 Election, (A. 2062- 
2O7T4). 
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520 F.2d 516, 518 n.8 (7th Cir. 1975); Brennan Vv. Silver- 
gate Dist. Lodge No. 50, Int. A. of M.&A.W., 503 F.2d 
800 (9th Cir. 1974); Hodgson v. Local Union 4ov, 
Bakery & Confectionery Workers Liternational Union 
of America, AFL-CIO, 491 F.2d 1348, 1349 (9th Cir. 
19741; Brennan v. International Union of District 30, 
Allied and Technical Workers of the United States and 
Canada, 499 F.2d 1051, 1057-1058 n.13 ‘D.C. Cir. 
1974); Hodgson v. Local 1299, United Steelworkers 
of Amertea, 453 F.2d 565, 576-577 (6th Cir, 1971): 
Wirtz v. Local Union No. 1622, United Brotherhood of 
Carpenters and Joiners of America, AFL-CIO, 285. F. 
Supp. 455, 463 (N.D. Cal. 1968). As these cases make 
clear, the 1974 election cannot be considered in any way 
in connection with the instant case. 


In the Glass Bottle Blowers ease, Mr. Justice Bren- 
nan stated the Cours unambiguous holding as follows: 


“We therefore hold that when the Secretary of 
Labor proves the existence of a < 401 violation 
that may have affected the outeome of a chal- 
lenged election, the faet that the union has al- 
ready conducted another unsupervised — election 
does not deprive the Secretary of his right to a 
court order declaring the challenged election void 
und direeting that a new election be conducted 
under his supervision.” (389 U.S. at 475-476). 
{Emphasis added | 


In reaching this result, the Court recognized that the 
interests of a particular union member in a particular 
union election must yield to the publie’s superior interest 
in assuring that union elections are free and democratic. 
“. . . Congress emphatically asserted a vital public. 
interest in assuring free and democratic union elections 
that transcends the narrower interest of the complaining 
union member.” Glass Bottle Blowers, supra at 475. 
This has been strongly re-emphasized by the Supreme 
Court in Wirtz v. Local 125, Laborers’ International 
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Union of North America, supra, at 482-483 and again 
in Wirt: v. Hotel, Motel 6 Club Emplewees Union, Lace! 
6, supra, at 496-497. The Court also noted that the 
Congress, in enacting Section 482 of the Act, deter- 
mined that viely the supervision of the Secretary of 
Labor could protect the publie’s interest once a tainted 
election had been held and the union had failed to remedy 
the election's abuses prior to the filing of a complaint 
hy a union member pursuant to Section I82(a) of the 
Act. Glass Botth Blowers, supra, at AT1-475: see also 
Hodgxen Vo Lecce! UU. 400, Rakery and Confectionery 
Wid, supra, at W51-1852. 0 The happenstance in. 
tervention of an unsupervised eleetion” (Glass  Peottle 
Blawes:, supra, at Vile would not satisfy the sali 
scheme of remedying election violations by ao saporsised 
election, 


As Judge Motley recognized in this case: 


“Congress intended to guard against a multi- 
plicity of influences which the results of a tainted 
election may have on subsequent union activities. 
In this case, for example, the results of the 1971 
election may not only have allowed incumbents 
to have maintained a personal advantage for the 
1974 election, but also may have prevented others 
from rightfully developing the same benefits of 
incumbency. Others, too, may have withheld their 
candidacies in 1974 preferring to await an clec- 
tion that was supervised by the Seeretary of 
Labor. In all respects the day to day decisions 
of the union leadership may have been differen! 
over the last three years had other officers been 
elected in 19TL, and such differences may have 
jed to. different results in 1974. Just because 
incuunbents de net win re-election does not mean 
that the subsequen! unsupervised election was not 
in some way affeeted by the results of the chal- 
lenged election. The possible influences on the 
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outcome of the 1974 election are inealculable and 
the only way to guard against them is to have 
the remedial election supervised by the Secretary. 
A supervised election guards against much more 
than just incumbents flaunting their incumbenes 
at the time of the subsequent unsupervised elec- 
tion.” (Opinion, A, 2871-2872). 


In short only a supervised election will guard against 
the unfairness of «a tainted election from “infecting 
directly or indirectly” subsequent elections. Glass Bottle 
blowers, supra, at 474. 


If, as the union urges, the fairness of intervening 
elections were to be considered in Section 482 actions, 
# union could easily insulate its elections from the See- 
retary of Labor's supervision, It could do so by delaying 
the completion of a Section 482 action until after an 
intervening election were held and then delay an ad- 
judication as to the fairness of that election until after 
the next election were held. Since this process could 
voon indefinitely there would be no incentive for incum- 
bent union Jeadership whoever it was- to deal seriously | 
with the Department of Labor or complaining union 
members with regard to remedying election abuses. The 
Court recognized this danger in Hodgson v. Local Union 
i006, Bakery & Coufectionery WAU., supra and applied 
the rule of Glass Bottle Blowers to a special unsupervised 
“remedial” election which was held even before the 
Secretary of Labor commenced a Section 482 action, 
but after a union member had properly filed a complaint 

with the Secretary under Section 482(a) of the Act." 

“In that can the Court rejected a union position that “1 t}he 
uncontested validity of the second (unsupervised! ‘election de- 
prives the Secretary of any grounds to contest the first, for « 
“condition precedent to his bringing an action is an unremedicd 
violation,” Hodgson V Loval Union 400, Bakery & Confectionery 
WLU supra, at 1350. : 
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Furthermore, a review of a subsequent election to 
determine whether a tainted election has been cured 
would have to focus on every aspect of the officer selec- 
tion process, just as the Secretary does when supervising 
an election. Clearly, such a court review was not en- 
visioned by Congress as evidenced by its restricting 
review to only those issues raised initially by a mem- 
ber’s complaint to the Secretary and then by the See- 
retary’s complaint to the Court. See 29 U.S.C. * 482: a1: 
Hodgsow \. Local U. 6699 United Steclworkers of Amer- 
jen, 408 US. $34 (1971 1. 

"2. Congress . 2. seffled enforeement authority on 
the Secretary of Labor to insure that serious violations 
would not go unremedied and the public interest go 
unvindieated.” Wirt: v. Hotel, Motel & Club Employees 
Union, Local 6, supra, at 198." i Emphasis added! Thus, 
once a violation has been proved that may have affected 
the outcome of an election it is the Secretary's “right 
to a court order declaring the challenged election void 
and directing that a new eleetion be conducted unde 
his supervision.” Glass Bottle Blowers, supra, at 475- 
476. 


In Breunan \. Local fis0. tuiled Steclworkers of 
Am. AFEL-ClO, supre, the Seventh Cireuit reeognized 


ft that case the Supreme Court was asked to review the 
reasonableness of a by-law provision restricting the oumber of 
candidates for office to only a very few members. At the District 
Court the union had urged, among other things, that considera- 
tion of the questioned by hos previsign was moot because the 
union had Itberalized the by-law amendment, The District Court 
ruled that “the amendment also was unreasonable. While the 
Supreme Court noted that that part of the District Court's ruling 
Was not before it, it nevertheless stated: “In any event, respon- 
dent's argument that the amendment renders this case moot is 
foreclosed by Wirlz vo Rottl Blowers, supra, at 475-476. See 
also Wote vo Laborers Unto supra, wt 479." Wirt: v. Hote! 
Motels Club bmployees Union, Local 6, supra, at 500-501 n9. 
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the rule of Glass Bottle Blowers was controlling even 
where an individual who originally complained to the 
Secretary eventually won the subsequent unsupervised — 
election and the incumbent lost. 520 F.2d at 518 n.3. 
Thus, the results of a subsequent election, even where 
the incumbents have lost, are irrelevant as a matter of 
law." Accordingly, we submit that the 1974 election 
does not moot, nor can it be considered in, the instant 
case.** 


“See also Wirts v. Local Unien No. 1622, United Brother- 
hood of Carpenters and Joiners of America, AFL-CIO, supra, at 
463, where the Court noted that “the fact that no complaint was 
ever made to the Secretary relating to the second election is 
irrelevant since the Secretary has established a violation of the 
Act respecting the first election and this violation ‘may have 
affected the outcome of the election.’ 29 U.S.C. $482(c)" ‘em- 
phasis added.) That Court went on to note that it was also irre- 
levant that the member who lost the first election and instituted 
the complaint with the Secretary chose not to run in the un- 
supervised second election, 

See also Brennan vy. Local 551, United A, A&A Imp. Wkrs. 
or A. dnc., 486 F.2d 6, 8 (7th Cir, 1973). 

‘Even if the 1974 election could be examined in conjunction 
with this case, the union's assertion that the “O'Callaghan ‘slate’ 
lost two of the three International offices; two of the three Off- 
shore Division Vice President offices; and more than two-thirds of 
the Offshore Division Port Agents” (Appellant’s Brief, p. 3) 
would be misleading. (in the District Court, it) was laimed that 
a “large majority” of the O'Callaghan slate lost. A. 1806). 

While O'Callaghan and Caldwell may have lost, the fact is 
that incumbent Secretary-Treasurer Lowen did win, In addition, 
17 out of 35 of those running for Offshore Division office also 
won. Compare the 1974 LOMM&P Election Results (Exh. | an- 
nexed to the appendix submitted with the Secretary's Reply 
Memorandum in the District Court, A. 2062) with the list of can- 
didates identified us members of the O'Callaghan slate (the 
IOMM&E’s lection Supplement of the “Master Mate and Pilot” 
Newspaper identifies slate members by the slogan “For Continued 
MM&P Progress, Prosperity and Strength Vote for the O'Callag- 
han Team’—Exh. J annexed to the appendix submitted with the 
Secretary's Reply Memorandum in the District Court, A 4075). 
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The scope of the Secretary's supervision of a 
court ordered election is very broad; it allows the 
Secretary to set the date of the new election and 
to direct the union to cbandon constitutional pro- 
visions which violate the Act. 


Once it has been established that a violation of Sec- 
tion 481 may have affected the outcome of an election 


iT |he court shall * declare the election, if any, to 
be void and direct the conduct of a new election 
under supervision of the Seeretary and. so far as 
lawful and practicable, in. conformity with the 
constitution and bylaws of the labor organization. 
29 U.S.C. § 482(¢). 


Congress was committed to making the Secretary's in- 
tervention in union elections, once warranted, effective 
(Glass Bottle Blowers, supra at 473) and a supervised 
election is the only way to ensure that the influence of 
a tainted election may he eliminated. Further. if the 


Court orders a new supervised election, the order “shall 
not be stayed pending appeal.” 29 U.S.C. $482(d). 


The Secretary's supervisory authority is exceptionally 
broad and his decisions made in connection therewith 
must be heeded by the union. Brennan v. Local 551, 
United A, A.&A. Imp. Wkers. of A., Inc., 486 F.2d 
6 (7th Cir, 19731; Brennan Vv. Sindicato Empleados de 
Equipa Pesado, ete. 370 F. Supp. 872 (D.PLR. 1974)". 


In Brennan v. Lacal 551, United A, A.&A. Imp. 
Wkers. of A., luc., supra, then Circuit Judge Stevens dis- 


The Supreme Court twice emphasized the word “shall” in 
the Glass Bottle Blowers case (OBO US, at 468 and 474) and in- 
deed such mandate ts clear. 
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cussed the Secretary’s election supervisory powers. In 
holding that the Secretary, and not the union, could deter- 
mine the date the supervised election was to be conducted, 
the Court stated: 


The order of June 18, 1973, {directing a super- 
vised election| specified a remedy which neces- 
sarily involves government: intervention and 
supervision of a critical aspect of the union’s activ- 
ities, namely its election process. In order to 
achieve the purpose of the statute, the Secretary 
must be afforded a wide range of discretion in 
discharging his supervisory responsibility. The 
leadership of the union must respect his author- 
ity. At 10. 


Included within the Secretary’s supervisory authority 
is the power to determine whether provisions of a union's 
constitution and or by-laws then existing are lawful with- 
in Section 481 and if not lawful to require the union to 
discard them in favor of proper substitutes, if appro- 
priate. Section 482'c) specifically states that the new 
election under the Secretary’s supervision is to be con- 
ducted “so far as lawful and practicable, in conformity 
with the constitution and bylaws of the labor organiza- 
tion.” (emphasis added). Once a supervised election is 
triggered the intention is to ensure that the new election 
is conducted fairly and lawfully in all respects, for no 
other meaning would allow the Secretary's “intervention, 
once warranted,” to be “effective.” Glass Buttle Blowers; 
supra, at 473. 


The logic of the Sixth Cireuit in Hodgson v. Local 
1299, United Steelworkers of America, ~453_ F.2d 
565 (6th Cir. 1971) is relevant. There in reversing a 
District Court’s decision to restrict the Secretary’s super- 
vision to the balloting aspect of a new election, the Cir- 
cuit Court found it advisable ‘to allow the Secretary 
to supervise the entire election if he deems it necessary.”’ 
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Id. at 577, The Circuit Court said: “Not only would 
this afford maximum protection to the union members 
but it would also avoid the multiplicity of litigation that 
could result from incumbent officers violating a different 
provision of Section 401 [481 of Title 29, U.S.C.| in each 
new election.” Id. at 577. 


In Hodgson V. Local U 6799 United Steelworkers of 
America, 403 U.S. 333 (1971) Mr. Justice White in his 
dissent " stated that with respect to a court ordered 
supervised election the Secretary “is under no obliga: 
tion, indeed forbidden, to follow a provision of the bylaws 
or constitution that fs unlawful.” at 343. Mr. Justice 
White further added, at 344: “[I/f the Secretary finds 
an invalid bylaw that purports to govern a new election 
that has been validly ordered on a claim that has bees: 
exhausted, us in this case, the Secretary appears to have 
express grounds in the Act, independent of the complaint. 
exhaustion requirements, to insist that the ne’ ‘lection 
be conducted in accordance with the law and to insis! 
that a court adjudicate the matter if the union stands 
by its bylaw povision.” 


Quoting from Mr. Justice White's opinion and iu sub- 
sequent majority opinion of the Supreme Court,** the 


This aspect of Mr. Justice White's dissent was not meons’s 
tent with the majority opinion. The majority cpinion merely said 
the initiation of the Secretary's action must be limited to com- 
plants which a complaining member first appealed to his union, 
unles, the particulur violation discovered by the Secretary dur 
ing Wis investigation was not one that could be discerned by the 
eomphuning union member. The majority did not limit the scope 
ef supervision 

** Trhavich Vo United Mine Workers, 104 US. 528 (1972) 
where the Court strictly limited rights intervenors had to par- 
ticipate in the Secrelarv’s action to set aside the contested elec- 
tion bet in a footnete, nated the limitation was not as stringent 
with respect to assisting the Secretary fashion a suitable remedy 
once ihe court ordered a new supervised election. (at 537 7.8) 
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Court of Appeals for the District of Columbia in Brennan 
v. Local Union 639, Int. Bro. of Teamsters, Etc., 494 F.2d 
1092 (D.C. Cir. 1974), stated the “The [Supreme] Court 
has clearly distinguished between using a violation as a 
ground to set aside an election and using a violation with 
respect to setting the ground rules for a new election 
which has been ordered.” at 1099. It then went on to 
hold that the district court had not erred by directing the 
union in the course of the new election not to use an in- 
valid bylaw provision, notwithstanding the fact that that 
violation might not even have constituted a ground to set 
aside the election in the first instance. 


Accordingly, the new election once ordered is subject 
to the Secretary’s supervision and directives in all re- 
spects. The Secretary has the supervisory power to 
determine whether the provisions of the union’s con- 
stitution and by-laws are lawful within section 481, to 
require that the union abandon or modify those provisions 
he determines to be violative of the section 481, to de- 
termine the date of the election and, in the event the 
union refuses to adhere to the Secretary's directives, to 
seek appropriate judicial assistance. 


Illegal Provisions of the IOMM&P Constitution 
and Offshore Division By-Laws. 


One such set of illegal provisions in fact oniats in 
the charters of the IOMM&P and the Offshore Division. 
As structured by the IOMM&P Construction and Offshore 
Division By-Laws, the three International officers—who 
are elected by a vote among all members of the union— 
automatically become the three top officers of the Off- 
shore Division without there being a separate election 
therefore among the members of the Offshore Division 
only. See IOMM&P Constitution, Art. IX, Sec. 8, (A 
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1331-1332); Art. VI, Sec. 1/g), Sec. 2(d) and Sec. 3(m) 

(A. 1318-1322); Offshore Division By-Laws, Art. V, Sec. 

1 (A. 1348). In their capacities as Executive Officer, As-° 
sistant Executive Officer and Financial Officer of the 

Offshore Division each has significant responsibilities and 

performs significant duties for the Offshore Division 

alone.* 


Pursuant to Section 481 labor organizations must 
elect their officers. If they fail to do so they violate 
Sections 48lia!, (b) or td) (which mandate that 
elections be held) as well as Section 481(e) (which re- 
quires that each member have the right to nominate, vote 
for and otherwise support the candidate or candidates of 
his choice). 


The union does not contend that the Offshore Divi- 
sion is not a labor organization as defined in the Act 
(29 U.S.C. § 402(i) and (j)) or that the Offshoré Divi- 
sion Executive Officer, Assistant Executive Officer and 


* The Offshore Division by-laws set forth the duties of 
these Executive officers, Art. V1, Secs. 1, 2 and 3. (A. 1348-1349). 

Among other things the Executive Officer enforces all provi- 
sions of the Offshore Division collective bargaining agreements; 
acts as chairman or designates a chairman of the Offshore Divi- 
sion’s collective bargaining Negotiating Committee; and settles 
disputes, interpretations, grievances or complaints involving Off- 
shore Division collective bargaining agreements. 

The Assistant Executive Officer, infer alia, assists the Execu- 
tive Officer and acts in his stead when the latter is not able to 
perform his duties. 

The Financial Officer receives all monies payable to the 
Offshore Division and directly, or through delegates, issues re- 
ceipts for the same Additionally, among his other duties, he is 
responsible for the Offshore Division's records, bends and its 
other finances and property avd signs all checks in payment of 
the Offshore Division's obligations, 
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Financial Officer are not officers, as also defined in the 
Act (29 U.S.C. § 402(n)).* 


The IOMM&P maintains, rather, that 1) the Act 
“does not impose an absolute requirement that each mem- 
ber of a labor organization have a right to vote for all 
officers who govern that labor organization,” 2) the Act 
does not “impose an absolute prohibition against any per- 
son who is not a member of a particular subordinate or- 
ganization (but who is 2 member of the parent organiza- 
tion) participating in the selection of persons to fill pre- 
scribed positions in the subordinate organization,” and 3) 
ihe Act does not impose an “absolute prohibition upon 
duly elected officers of a parent union serving, by virtue 
of their offices, as officers of a subordinate union.” 


These arguments miss the point entirely. The Secre- 
tary is not complaining, for example, that the union 
failed to give each member a right to vote for a candi- 
date for office where an election was held. Nor is the 


*The Offshore Division Executive officers perform enough of 
the functions (see footnote p. 37, supra) set forth in 29 U.S.C. 
$ 402(i) to more than qualify the Offshore Divi-ion as a labor 
organization. This fact was reaffirmed by the unio:.’s counsel in 
his papers submitted in response to the Secretary's motion for 
summary judgment (A. 1815-1816). See also, statements made by 
International Secretary Lowen during his deposition (A. 2319, 
2339, 2340 and 2347). See Brennan v. United Mine Workers of 


"America, 475 F.2d 1298, 1296 (D.C. Cir. 1973). 


Under the definition of “officer” (29 U.S.C. §402(n)) the 
three Executive Officers of the Offshore Division must not only 
be considered “constitutional officers” by virtue of their inclusion 
in the Offshore Division By-Laws, but also these officers perform | 
such “executive functions” as to require that they be deemed 
“oflicers” under the definition. Sce also statements made by In- 
ternational Secretary-Treasurer Lowen during his deposition 
A. 2345-2246). See Wirtz v. National Maritime Union of Amer- 
ica, 399 F.2d 544, 650-553 (2d Cir, 1968). : 
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Secretary attempting to place an absolute restriction on 
one individual from holding two executive offices. Rather, 
the Secretary maintains that if a position is to be filled 
that has certain “executive responsibilities,” it must be 
filled by a separate election among those whom the officer 
will represent. The Secretary would not object if a mem- 
ber of the Offshore Division wanted to run for both In- 
ternational President and, simultaneously for Offshore 
Division Executive Officer, provided that there were sep- 
arate elections held for both positions, and that with 
respect to the Offshore Division position the election was 
held among the Offshore members only. 


It cannot be argued that the Offshore Division mem- 
bers participated sufficiently in the selection process of 
their own top officers through their voting for Interna- 
tional officers. That argument would be contrary to 
democratic principles as known in the United States upon 
which union elections must be based. See Wirtz v. Hotel, 
Motel & Club Employees, Local 6, 391 U.S. at 496, 504. It 
is tantamount to arguing that it would be proper for the 
President of the United States to assume the role of 
Governor of New York simply because the people of New 
York participated in the President’s selection. That is 
precisely the relationship between the IOMM&P Interna- 
tional officers and the three top officers of the Offshore 
Division that the union suggests is proper. Such a scheme 
is undemocratic and should not be tolerated. The Off- 
shore Division performs significant, separate functions 
for its members, These members alone should have the 
right to elect their own officers. 


In Hotel, Motel & Club Employees, supra, the Supreme 
Court noted that the congressional history of the Act 
“indicated a need to protect the rights of the rank-and- 
file members to participate fully in the operation of their 
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union through processes of democratic self-government, 
and, through the election process, to keep the union lead- 
ership responsive to the membership.” 391 U.S. at 497. 
In both the House aid Senate the point was well articu- 
lated: “The Government which gives unions . . . power 
has an obligation to insure that the officials who wield it 
are responsive to the desires of the men and women whom 
they represent.” 5S. Rep. No. 187, 86th Cong., Ist Sess., 
(1959); H.R. Rep. No. 741, 86th Cong., Ist Sess., (1959) ; 
1959 U.S. Code Cong. & Adm. News, pp. 2336 and 2438. 


The scheme whereby Offshore Division Executive offi- 
cers are “elected”, however, is fraught with the potentia! 
for electing those who are not “responsive” to or repre- 
sentative ef the Offshore Division membership. It is not 
unlikely that an Offshore Division member running under 
the present scheme for International President could re- 
ceive a majority of Offshore Division votes but fail in his 
bid to become International President. This result would 
deprive Offshore Division members of their choice for 
Offshore Division Executive Officer, an officer who per- 
forms vital functions for the Offshore Division as a 
separate entity.” 


A fair reading of Sections 481(a), (b) and (d) of the 
Act leads to the clear conclusion that each labor organiza- 


“ Indeed, this is just what happened in the 1974 election for 
International Secretary-Treasurer. Incumbent Secretary-Treas- 
urer Lowen was defeated by Captain Brown in total Offshore 
Division votes but wen the election because of his plurality in the 
Inland and Pilots Divisions. Although not the choice of the 
Offshore Division, Lowen became its Financial Officer, He now 
performs vital executive functions for a labor organization whose 
members rejected him at the polls. This, we submit, is just the 
kind of situation the Act sought to prohibit by requiring that 
labor organizations elect its own officers. 
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tion must elect iis own officers." Democratic principles 
require that those who are to be represented should alone 
have a right to select their representatives. Their votes 
should aot be diluted by outsiders whose interests may 
not always coincide. If the IOMM&P wants to concen- 
trate power in its International officers, they can do so by 
modifying its charter in some appropriate way. How- 
ever, the scheme now used to effect that purpose does not 
square with the requirements of Section 481.°° 


* The Second Circuit's opinion in Wirtz v. National Mari- 
time Union of America, 399 F.2d at 551-3 is on point. There, 
a port agent and certain patrolmen of the defendant union were 
found to be “officers” for which positions an election had not 
been held in violation of section 481(a). The situation is similar 
in the instant case.. 

The union cites no cases to the contrary.  @rticch VO Dis- 
tiet Council) No. 9, Brotherhood of Painters, Decoratocs and 
Paper Hangers of America, 193 F.2d 1061 (2d Cir. 1974), afta, 
359 F. Supp. 380 (S.1DN-Y. 1973), and the other cases cited at 
pages 35-36 of the union's brief, at best, stand for the proposi- 
tion that voting schemes such as the one here ut issue are review- 
able under Title IV of the Act, but not Title I. In this con- 
nection, we note that the District Judge in Fritsch expressly 
stated that the voting scheme it could not reach in that Title I 
action was illegal under Title 1V because it permitted members 
of one labor organization to participate in the selection of a bar- 
gaining representative for an affiliated labor organization. 359 
F. Supp at 395. The IOMM&P provisions here have the same 
effect. This is a Title 1V action; they should be declared illegal. 

**1{ should be noted that the Secretary brought a separate 
action against the IOMM&P in connection with its 1974 election 
of officers (75 Civ. 2095 (S.D.N.Y.).) principally complaining 
about thix improper scheme for “de facto” appointing the ‘ff- 
shore Division Executive officers. The Secretary alleged tha! it 
violated Section 481¢b) as well as 481(e). While Section 481 (b) 
relates to a loca! labor organization, it may be the Offshore Divi- 
sion ix more like a national organization falling within the pur- 
view of 4810) (or possibly—but unlikely—an intermediate labor 
organizauion within the meaning of 481(d)). If one or the 
other were established we ultimately would have asked the Dis- 
trict Court te permit the Secretary to amend his complaint to 
conform to the proof. : 

| Footnote continued on following page| 


In his complaint the Secretary questioned the ley: ity 
of this scheme but did not move for summary judgment 
on it; nor did the District Court rule on it. This did 
not mean that it ceased to be illegal. The Secretary's 
judgment was and is that it is improper and that its 
continued operation in a supervised new election would 
not be “lawful” under Section 482i¢c). The District 
Court, however, was not obliged to decide this issue in 
connection with its decision that the 1971 election was 
void and that a new supervised election should be con- 
ducted. Indeed, the District Court might never have 
been called upon to rule on this illegal scheme. Unless 
and until the union defied the Secretary’s “supervisory” 
directive with respect to it, there was no certainty the 
union would not abandon these improper Constitutional 
and By-law provisions. In not ruling on the matter Judge 
Motley exercised proper restraint by leaving to the Secre- 
tary’s authority, in this first instance, the supervision of 
the new election in all respects. 


This Court need aot decide what type of labor organization 
the Offshore Division is, however, for no matter what it is called 
the plain fact is that ne election was held for its Executive elli- 
cers. That is all that is necessary to show a violation of Section 
481 existed. Here, it so happens, the Offshore Division must hold 
its elections simultaneously with those of the International (COM 
shore Division By-Laws, Art. XEX, Sec. 24a), A. 1356) which 
means its elections must be every three years (LOMM&P Consti- 
tution, Art. V, Sec. SIU 31, A. W810), 

In addition since clections for the Offshore Division k xecu- 
tive officers were not held, necessarily the union violated Section 
4Xlie) by not permitting members the right to nominate, vote 
for and otherwise support candidates of their choice. A violation 
uf this Section, unlike those of Sections 481(a), (b) and (d). 
requires a showing pursuant to Section 482(¢) that it “may have 
affected” the outcome of the election. Since no opportunity was 
provided at all to the members to directly nominate, vote for and 
support candidates for their own Executive officers, a fortiori 
these violations “may have affected” the outcome of the “elections” 
for these offices. 
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If, however, in the opinion of this Court it) would 
seem to have been preferable for the Court below to 
have decided this issue, there is Lo reason, in the inter- 
est ot judicial economy, it) cannot be decided by this 
Court now, The matter is properly one of law. No 
facis are in dispute the scheme is or is not illegal. 
It is apparent “by this appeal the union will defy the 
Secretary's instructions on this matter. Accordingly, 
while the issue may shortly be before the District Court 
for a “supervisors” ruling, to avoid vet another appeal 
it may be prudent for this Court to deeide thir issue 
now. 


The Supervised Election Must Be Completed by 
December 31, 1976. 


On the recommendation o: the Secretary set forth 
in his proposed judgment. Judge Motley ordered that the 
supervised election be completed by December 31, 1976 

neariy nine month: from the enury of the final judg- 
ment and order. The union had urged that the super- 
vised election be comlucted at the time of -the next 
regularly scheduled clection which in’ this case would 
be from the middle te the end of 1977. 


§ Ae the Court in Becaaian Vo Lecal 351, United A. 
A. & A. Inp. Wkers. of A. Inc., supra at 7, held, “the 
Secretary's power te supervise an election required by a 
court order clearly inehides the power to set the date 
of that election” dn the instant case, in view of the 
precedes necessary to conduct an clection for this sez 
voing unton, a completion date of December 31, 1976 is 
well founded and consistent with the purposes of the Act. 


* There is no reasen this issue, now one of law, cannot be 
decided tv this Court if it chooses, See legal suppert page 46. 
infra. We note that th: union originally moved for summary 
judgment with supporting papers on this point, (A. 1813-1818). 
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The Act itself contemplates that a tainted election 
should be remedied quickly, as evidenced, for example, 
by the provision that precludes a stay of un order direct- 
ing a new election pending appeal (29 U.S.C. § 482(d)). 
See Cox, Internal Affairs of Labor Unions, Under the 
Labor Reform Act of 1959, 58 Mich. L.R, 819, 845 
(1960). There is govd reason for that policy. If 
the law were to permit a union to insist that a super- 
vised election be conducted whenever it held its next 
regular election, there would be no incentive whatsoever 
for unions to obey the requirements of Section 481. 
‘andidates would just violate the law, get themselves 
elected and stay in office until the next regular election, 
building the benefits of incumbency, and then start the 
same process all over again. 


- Incumbents-.-whether elected dvving the tainted elec- 
tion or at a subsequent unsupervised election—should 
not be permitted to prolong their terms more than is 
absolutely necessiry. The day to day decisions of the 
union leadership should be given as soon as possible, 
io those who, in the scheme of the Act, are properly 
elected during a supervised election. Those in office 
should not be given u preference—by virtue of their 
incumbency—over other candidates in the next election. 


In the instant case, the union officers elected in the 
1974 election had been in office for approximately one 
yeur, or one-third of their term, when Judge Motley 
granted summary judyment and ordered 2 new election. 
The union’s nest regularly scheduled election will not 
take place until late 1977,° with newly elected officers 
not installed until 1978 at the earliest. Thus, the union, 
in effect, is asking that its present officers be allowed 
a grace period in excess of half their terms of office. 
To wait this long would do violence to the Act’s purpose 


* Nominating conventions are held in the summer. Election 
hatleta. will be mailed in Septe.aber to be returned no later than 
three months laier, as was the procedure in 1971 and 1974. 
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of remedying a tainted clection oxpeditiously. That a 
new election not aligned with the union’s next regular 
election may add further «~-c or cause the normal elec- 
toral processes set forth in the unon’s constitution to 
be disrupted is no excuse for delaying a stipervised 
election. If elaborate election procedures, for example, 
could serve as an excuse to delay a supervised election, 
unions would only be encouraged to include such pro- 
cedures in their charters as a safety valve in the event 
an election case is brought by the Secretary. Congress 
anticipated that the normal election provisions in a 
union's constitution might not always be the most suit- 
able during a court ordered election and that is precisely 
why the Act permits the Secretary to supervise a court 
ordered election con istent with the union's constitution 
so far as it is “lawful and practicable” (Section 4821¢)), 


The fact that the union has been ordered to conduct 
another referendum concerning the adoption of its 1970 
constitution by Judge Knapp also is no excuse to delay 
the supervised election, us the union suggests. | Aypel- 
lant’s Brief, pp. 32-33) As the District Court observed, 
the possibility of the 1970 Constitution being discarded 
and another election mandated was “far too tenuous to 
prevent this court from remedying the violations which 
it finds to have occurred in the matter duly before it.” 
(Opinion, n.2, A. 2890). In that connection we note that 
if the Constitution were discarded under Judge Knapp’s 
scheme, it would not be for quite some time.* 


In summary, we submit that neither the Secretary's 
request nor the Court’s order that the election be com- 
pleted by the end of this vear was abitrary. Indeed, to 
have further prolongec™ the election would have contra- 
vened the Act's youl that supervised elections be held 
quickly. 

Nor can one be sure that even Judge Knapp's schedule will 
be complied with Counsel for the LOMM&P has advised in fact, 
that he has regnested a conference with Judge Kaapp to ascer- 
tain if the order in that case should net in some way be modified 
in view of Judge Motley’s holding, 
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POINT IV 


This Court may examine other violations com- 
mitted during the 1971 election to sustain the dis- 
trict court's decision in the event the “Newsletter” 
is insufficient. 


An appellate court does not have to affirm a decision 
on a summary judgment motion for the same reason 
that persuaded the court below to grant the motion. It 
can find another ground, based on anything that appears 
in the record, for concluding that the movant is entitled 
to judgment as a matter of law. Wright & Miller, Federal 
Practice and Procedure: Civi! § 2716, p. 440; Bigelow v. 
Aqway, Inc., 506 F.2d 551, 555 (2d Cir, 1974); Picture 
Music, Inc. Vv. Bourne, Inc., 457 F.2d 1218, 1215 nb 
(2d Cir. 1972). 


In the instant case the Secretary moved for summary 
judgment on five of the violu‘ions alleged in the complairt. 
See p. 3, supra. Judge Motley found that the viola- 
tions caused by the preparation and distribution of the 
Newsletter was alone sufficient to void the 1971 election 
and to order a new election subject to the Secretary’s 
supervision. The District Court did not feel it necessary 
to rule on the other four violations since the Newsletter 
“comprehends all the contests in the election which are 
involved in the ad-litional alleged violations, and any 
decision regarding such violations would not affect the 
ultimate disposition of the case.” (Opinion, A. 2888-2889). 


In the event this Court disagrees with Judge Motley’s 
findings that the Newsletter was campaign material and 
believes that Judge Croake’s decision to that effect is not 
binding on the union, we urge it to examine the record 
with respect to the other issues on which the Secretary 
moved for summary judgment for an alternative basis 
upon which te support the order of a new supervised 
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election. It would be in the interests of all parties and 
judicial economy to proceed in this way. 


Each of the other four violations was fully briefed 
below and all relevant factual material was supplied. 
Without elaborating on each we respectfully refer this 
Court to those portions of the parties’ District Court 
memoranda related to each violation. Those memoranda 
provide ready reference to all supporting data which 
also appears in the Joint Appendix. 


1. The violations of Sections 481'c) and «gi caused 
by the preparation and mailing of the “Eleven Pledges” : 
Secretary’s memorandum-—A. 1654-1660; IOMM&P’s Res- 
ponse---A. 1789-1790; Secretary's Reply---A. 1914-1945. 


2. The violations of Section 481l‘e) caused by pro- 
hibiting certain members of the Offshore Division's At- 
lantic and Gulf areas from participating in any way in 
the selection of Offshore Division Vice Presidents for the 
Atlantic and Gulf Ai.as: Secretary's Memorandum 
A. 1661-1671; IOMM&P"’s Response--A. 1790-1796, 1865- 
1864; Secretary's Reply- A. 1946-1953. 


3. The violation of Section 48l‘e) caused by the 
union’s failure to mail ballots within, 30 days after the 
close of nominations (i.e. not in accordance with IOMM- 
&P Constitution) ; Secretary’s Memorandum A. 1673-1677; 
IOMM&P’s Response-— 4. 1796-1800, 1864-1866; Secre- 
tary’s Reply—-z:. 1953-1956. 

{ the vielation of Section 481‘e) caused by the 
failure to provide candidates with a certified list of Local 
8& ‘now the Port of New York! members ‘i.e. not in 
accordance with Offshore Division By-Laws! : Secvetary’s 
Memorandum— A. 1677-1683; TOMM&P’s Response-—A. 
1800-1802, 1866-1867; Secretary's Reply-—-A. 1957-1962. 
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It is submitted that since there were and are no 
material facts genuinely in dispute with respect to the 
above violations, nothing would preclude this Court from 
rendering a decision thereon if necessary. 


CONCLUSION 


It is respectfully requested that the judgment 
and order appealed from be affirmed, and that if 
this Court finds it would be preferable to reach a 
decision regarding the legality of the scheme where- 
by International officers of the IOMM&P automatic- 
ally become the three top officers of the Offshore 
Division, then such scheme should be declared illegal 
in violation of Section 481 of the Act. 


Respectfully submitted, 
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DEFENDANT-APPELLANT'S REPLY 


PRELIMINARY STATEMENT 


In this reply brief we will respond to the arguments 
contained in the first three points of the Secretary’s brief. 


We do not believe the fourth point requires reply.* 


* In their Point IV, the Secretary's attorneys urge that this 
Court examine on its own the additional claims of violation 
raised in their motion for summary judgment which were not passed 
upon below. In light of their failure to even brief these issues 
to this Court, we do not beiieve it fair to either the Court or 
the appellant to sucy st that the Court determine these serious 
issues on the basis of its own culling of the voluminous reccrd 
below. In any event, (taking the contentions enumerated at p.47 
of the Secretary's brief) contentions 2 and 4 relate only to 
Offshore Division and not International officers; contention 3 
borders on the frivolous and cannot under summary judgment stan- 
dards satisfy the “may have affected" requirement; and contention 
1 falls a fortorari if the determination on the Newsletter which 
underlies the decision below is reversed. 
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As we noted in our opening brief, the principal practi- 
cal issue, and the one which impelled the Union to press this 
appeal, is whether the IOMM&P should be compelled to undergo 
yet another expensive, wrenching election in 1976 (after a 
regular election in 1974 and a run-off for principal officers 
in 1975) or whether, consistent with the statutory purposes, 
the election can and should be deferred until 1977 when the 
present terms of office expire. Although the Union maintains 
that no supervised election is necessary Or warranted by law, 
its principal concern is not with the fact of government super- 


vision but with the question of timing. 


REPLYING TO APPELLEE'S POINT I 


A. 


The Secretary's brief in effect concedes that the mater- 
jal in the Newsletter was confined to the affiliation issue and 
to the stands of O'Callaghan and Sheldon on that issue. More- 
over, no claim is or could be made that the timing of the 
referendum was manipulated for election purposes or that the 
Union, if it was to get its views across at all, could have done 
so at any time other than when it did. Because, however, both 
Presidential candidates took strong positions on the affiliation 


issue, the Secretary argues that the Union was disabled from dis- 


tributing literature which discussed these positions and commented 


upon the motives of those opposing the referendum proposition. 


haar 


The Secretary's position lacks merit both in the abstract, 
and, more particularly, in its application to the facts of this 
case. What the Secretary in effect contends is that when an 
independent issue arises at the same time as an election, then 
irrespective of the importance of that issue to the future and 
survival of the organization, the union through its elected 
leadership is powerless to communicate with the membership on the 
substance,nature and motivation of the opposition if one of the 
election candidates has taken a public position on the issue. 

And if the union officials lack the independent financial means 
to finance the distribution of pro-referendum views, then the — 
membership will never know why the anti-referendum propaganda 

is both scurrilous and false or the reasons for its propagation. 

The Secretary's failure to perceive the factual context 
of the 1971 Newsletter also bears directly on his erroneous 
contention that there were no facts to be developed at trial 


and that the Newsletter should be evaluated on its face. What 


the Secretary overlooks is that this Newsletter was not an un~ 


provoked attack upon Sheldon or anyone else, it was a response 
to literature and charges previously disseminated on a wide 
scale by affiliation opponents, including Sheldon. Nor is this 
a case in which the union officials had ample funds to draw \ 
upon, while the opposition was penniless. Here the opponents 


had ample outside financing through the rival union which 


oi 


sought to defeat ILA affiliation; the elected union leadership 


had none. A trial would have developed not only the nature and 


scope of the opposition effurt, but the sources of its support 
and the motive of its sponsors. These were all legitimate 
subjects of union reply; and the fact that the language used 
was "robust" does not detract from the reasonableness and jus- 
tification of the union's action. 

The cases cited in the Secretary's brief (p. 23) are 
not in point. Both Wirtz v. Independent Workers Union of Florida, 
272 F. Supp. 31 (M.D. Fla. 1967) and Hodgson v. Liguor Salesmen's 
Union, ocal No. 2, 334 F. Supp. 1566. (S.DNcY.. 19k): affd 444 
F. 2a 1344, involved direct election propaganda. In each case 
the incumbent's self-praise and attack upon his opponent related 
to the forthcoming election and the incumbent's superiority as 
an elected candidate. In neither case was the challenged refer- 


ence exclusively directed at another pending issue. 


B. 

On the claim of collateral estoppel, the Secretary erro- 
neously contends that the union “waived" its right to appeal from 
Judge Croake's 1971 order by voluntarily dismissing the appeal 
after the election was over. The completion of the election, 
however, mooted the appeal in that pre-election proceeding and 
the appeal was, therefore, properly dismissed. Golden v. Zwicker, 
394 U.S. 103 (1969); DeFunis v. Odegaard, 416 U.S. 312 (1974); 
United States v. W.T. Grant Co., 345 U.S. 629 (1953). Once 


the election had ended, “the issues could only be litigated in 
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a post-election suit by the Secretary. In acknowledging the 
pre-election case to be moot, the union “waived" nothing. To 
the contrary the Secretary's position in this action would de- 
prive the Union of the right to effective appellate review at 
any point. 


REPLYING TO APPELLEE'S POINT IL 


In dealing with the question of whether a supervised 
election should be held and if so, when, the Secretary's brief 
treats the issue in general teims without any particular 
tion to the facts of this case. We readily acknowledged 
main brief that notwithstanding an intervening election, 
statutory purpose of protecting the democratic election process 
and preventing the improper perpetuation in office of incumbents 
requires a supervised election, then one should be held. We also 

\ 
acknowledged that in the usual case, these statutory purposes 
will not be satisfied by an intervening election. We urged, 
however, that under the particular facts herein a supervised 
election is not required; and that in any event the results of 
the 1974 election remove any urgency from the situation and, 
indeed, render the decision below arbitrary, capricious and an 
abuse of discretion in its insistence upon thrusting the IOMM&P 
into a very costly ard divisive election at this time. 

The Secretary argres that our position is dependent 


upon a formal determination of the validity of the 1974 elect 


Lao 


and that this would enable a labor organization to thwart effec- 


tive relief indefinitely (Sec'y Brief, p. 30). This contention 


is wholly without merit. It requires no further proceeding to 


recognize that the incumbent President, who was allegedly bene- 
fited by the 19/1 Newsletter, lost in 1974-1975 and no longer 
holds union office and that incumbents in other principal offices 
were also defeated. It is likewise known that the alleged 1971 
taint relied on below related to but a single piece of literature 
and not to any Constitutional infirmity or corruption in the 
election process. Also undisputed is the fact that in 1973 many 
candidates stood for election for the various union posts, and 

no one wes apparently deterred by the 1971 events. And finally, 
the costs of a new election are well documented and subject to 
ready check. 

Equally without foundation is appellee's rather flip 
comment that the costs of a 1976 election should not be con- 
sidered, for otherwise a union might establish "elaborate elec- 
tion procedures" to delay a supervised election. A mere reading 
of the IOMM&P Constitution (J.A. 1291) which contains the elec- 
tion requirements and procedures, will convincingly demonstrate 
that these “elaborate" procedures are designed to assure demo- 
cracy, to increase both membership participation and outside 
supervision, and thus to foster membership confidence in the 
integrity of union referendum and eclection processes. 


Indeed, it has been judiciailly held that the cost of 


new election may be considered by a Court ina proceeding to 


set aside,as arbitrary and capricious, the Secretary's deter- 


mination of the date of a supervised election. Brennan v. Loca! 


waw, 486 ©. 2a 6 (7th Cir. 1975). And Courts have not hesi- 


tated to defer the holding of supervised elections in the inter 


e 


ests of justice and equity. Wirtz v. Local 169, Hod Carriers 


246 F. Supp. 741 (0. Nev. 1965); Wirtz v. Independent Workers 


cere nestor minreteancceneseettrerrintn tie 


Union of Florida, 272 ©. Supp. 31 (M.0. Fie. 1967); sere, The 


Election Labyrinth: An Inquiry into Title TV of the EMRDA, 4 


? 


N.¥.U.L. Rev. 326, 375-380 (1968). Moreover, any practitioner 


representing labor organizations knows that the Secretary fre- 


quently settles union election cases by agreement empowering 
him to supervise the next regular e.ection, even though that 
may be many months in the future. 

The cases cited in appellee's brief do not support hi 
position. Those that follow Glass Bottle Blowers, S09 U.S. & 
(1968) all involve fact situations in which incumbents prevail 
in subsequent elections or for other clearly discernible reas 


the public interest in the integrity of the election process 


quired a supervised election. The only case in which the inc 


bent was subsequently defeated is Brennan v. Stcelworkers, 


2489, e590 ©, 20 S16 (7th Cir. L975). In that case, however, 


taint lay in a by-law provision which rendered more than 96% 
the local's membership ineligible to run for union ottice. 


From the Court's opinion it would seem that this by-law provi 


o 
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on 


re- 


um 


the 


of 


sion remained in effect during the subsequent election. Ob- 
viously, a new election in which 96% of the membership was 
barred from seeking office could hardly be deemed corrective of 
the original taint. The facts at bar are totally different. 

Although the Secretary's brief notes the uncertainty 
created by Judge Knapp's decision on the invalidity of the rati- 
fication referendum on the IOMM&P's 1970 Constitution, Lt con- 
tents itself with repeating, without elaboration, Judge Motley's 
own unexplained conclusion that the possibility of a new elec- 
tion being required because of defeat of the 1970 Constitution 
is "too tenuous". Given the extremely close vote on this same 
issue in 1970, no reason suggests itself as to why this shouid 
be decmed only a “tenuous" possibility and the Secretary's 


brief suggests none either. We do note, however, that appellee's 


brief errs in stating, at p. 17 that it is only the Union which 


suggests that the Constitution “could" be discarded in 1977 and 
that an election would then have been compelled unnecessarily. 
Judge Motley's own opinion so states in footnote 2. 

Finally, appellee's brief misleadingly states that the 
choice is between an election ending in 1976 and one ending in 
1978. in fact the election ordered below can commence no e€ar~ 
lier than June 1976 while the regular 1977 election will com- 


mence in June 1977. The time involved is cne year, no more. 


REPLYING TO APPELLEE'S POINT III 


The Secretary's brief cites no judicial decision appro- 
ving the administrative invalidation of union Constitutional 
provisions in the course of SUpeErVvising an election. In 
Brennan v. Local 639, IBT, 494 F. 2€ 1092 (D.C. Cir. 1974), the 
District Court, not the secretary, invalidated the challenged 
by-law provision. Unlike the instant case, the challenge to the 
by-law was fully litigated in the summary judgment motion, and 
the Court's order was issued virtually simultaneously with its 
summary judgment. Moreover, the by-law had initially been in- 
validiated by the International union itself which then sought 
to reinstitute a modified version for purposes of the pending 
election only. Characterizing this as an effort to “retro- 
actively adopt and apply" a new election requirement, the Court 
held that the proposed new provision could not properly be con- 
sidered part of the union's Constitution to govern the super- 
vised election. Nothing of the sort appears in the case at bar. 

Appellee suggests that if the propriety of leaving issue: 
of Constitutional validity to the Secretary's supervisory deter- 
mination is in doubt, then this Court shouid now decide the 
merits of the question. Although we do not believe we should 
be required to develop an argument on so serious an issue in a 


reply brief on an expedited appeal, we shall set forth our posi- 


tion in the event the Court adopts ap ellee's position. 
Pp PP k 
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The Secretary advances no authority in support of his 
contention that the Constitution of a subordinate labor organi- 
zation cannot previde that designated International officers 
shall also serve in ecrresponding offices within the subordinate 
body. No case, to our knowledge, so holds, and appellee cites 
no legislative history in support of his theory. Our own 
examination of the legislative history discloses nothing in- 
dicative of a Congressional intent to bar this type of Consti- 
tutional provision. 

Titles I and TV of the LMRDA are clear in their commands 
and proscriptions. All members must have the right to nominate, 
run for office and support candidates, subject to reasonable 
regulation. There must be a secret ballot election and the 
rules as to campaign procedures must be observed. Concededly, 
the IOMM&P Constitution meets all these standards and require- 
ments. 

The Secretary is us reduced to arguing (Br. Pp. 39) 
that the LMRDA embodies "democratic principles as knowr in tne 
United States" and that the IOMM&P Constitutional structure vi0o- 
lates these principles. But as we have shown in our principe} 
bricf (pp. 34-36) the LMRDA docs not mandate one man-one vote, 
American Federation of Musicians v. Wittstein, 79 U.G bit 
(1964), nor does it require that every member be empowered to 


vote for every officer. 


The test, in our view, is whether the Constitutional 
structure is reasonable. It is embodied in the Offshore Divi- 
sion Constitution which was adopted by the membership of the 
Offshore Division itself and no one else. It was part of an 
effort to centralize responsibility. And it has important 
fiscal consequences, for the International officers receive 
additional compensation for their services to the Offshore 
Division. If Offshore Division officers must all be separately 
elected, and members may thus be elected to Offshore Division 
office alone, how are they to be compensated for their work? 
Nothing in the LMRDA prohibits the members of a subordinate 


labor organization division from maintaining modest payroll }y 


providing that officers elected by themselves and fellow member 


of the same International shall serve as officers of the subo 


dinate body. 


CONCLUSION 


ror all the foregoing reasons and for those set forth 
in our principal brief, we respectfully urge that the Judgment 


and Order below be vacated and the case either dismissed or 


remanded for trial. Alternatively, we urge that the Judgment 


be amended to provide for supervision of the next regular election 


commencing June 1977. 


DATED: June 15, 1976 
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a pipe Hee. 


fer vreis, © real didiae 


Pii- is an appeal from asin inary judement hy the 
Hed States District Court for the Southern District 
: York, Constance Baker Motley, Judge. ordering 

dant Tntecuutional Organization of Masters. Mate 
loi~ ("the ttnion") to eonduct a new election tor 
three liternational officers and all of its Offshore 
Picision olfcers, under {he supervision of the Secretary 
of Luhor (the Secretary’) fo be conipleted me later than 
tie end af 1976. 


The action was tiled by the Secretary on November 28, 
2 te aeclare youl Un Union election that tiad) been 
nod ballots hetween meplembher 21, 1971 and 
mee CTE Elie FO] lection’), The aelion Wats 
weer Witte PV of the lular Matneement Re 
(ig ated Disclosure Aet of 1959, Yo [9 ¢ 481 ef 
Atvisctetion is conferred ly Seetion 1OZ(b) of the 
Aer Cte ae) 
Though the aetion was filed in November 1972. the 
How for stammary judgment fo void the 197] election 
Was nel onade by the plaimti® ontil December 17 174, 


returiable on January 2, $974. The decision to erat 
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summary judgment was not filed until March 17, 1976 
and judgment was entered on April 15, 1976, 

In the ineantime, while the action was pending. two 
signifieant events occurred. The time for another regular 
election pursuant to the Union constitution arrived and 
it was held by mail balloting between September 1974 
and January 1975 under the supervision of the American 
Arbitration Association (“AAA”).! 

The otler event was the action of this court in sustain- 
ing a complaint in the Southern District of New York by 
Union members seeking an injunction to prevent the new 
Union constitution adopted in 1970 from becoming etTee- 
tive. See Sheldon v. 0’Callaghan, 497 F.2d 1276 (2 Cir.), 
cert, denied, 419 U.S. 1090 (1974). The case was remaniled 
to the District Court for further proceedings and Judge 
Knapp ordered a new referenduin on the 1970 constitution 
to be completed by February 26, 1977 until which time the 
present constitution remains in foree. We discuss the sig- 
nificance of the validity of the 1970 constitution below. 

The history of the elections and ensuing controversies 
may be stated briefly. 

From September to December 1971, the Union, pursuant 
fo ity constitution, conducted an election for officers of the 
International Union. During roughly the same period 
(from August to November 1971), a referendum was con 


1. ~The Union has about 10,000 membere residing all over the United 
States, most of whom are deck officers serving the American merchant 
marine, At any given time a large proportion of the me-..ership is 
serving aboard ship. Under the Union eunstitution, accordingly, clec 
tions are held every three years hy mail ballote. Nominations begin 
in June of an election year and there in a nincty day balloting period 
ending in December of that year. 

In the 1974 Presidential and Vice-Fresidentinl races. no van-tidate 
received the 40% plurulity prescribed by the constitution ns the min- 
imum vote necessary for outright vietory. Accordingly, a run off 
election was held for the top positiona which extended the election until 
June 1975. The incumbent Uresident (O'Callaghan), the benefeiary 
of the challenged 1971 Newsletter, was defented in the 1975 run off. 
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ducted on the question of whether the Union should af- 
filiate with the International Longshoremen’s Assoviation 
(“ILA”). In connection with this referendum, on August 
19, 1971, a Newsletter was mailed to all of the members 
of the Union, This: Newsdetter contained certain remarks 
by Thomas Gleason, President of the ILA, which strongly 
praised O'Callaghan, the incumbent president of the Union, 
who was running for re-clection, and strongly criticized 
Sheldon, an opposing candidate for president who strongly 
opposed the proposed affiliation with the ILA. Based on 
the mailing of this Newsletter, the distribution of which 
was alleged to violate 29 U.S.C. § 481, Sheldon and two 
other candidates brought an action alleging the illegality 
of the distribution of the Newsletter and requesting that 
the ballots for the forthcoming election not be mailed. Al- 
though the specific Newsletter involved related directly not 
to the election but rather to the referendum, it was alleged 
by the Sheldon plaintiffs that the statements regarding the 
candidates for office contained in this Newsletter were such 
as tu affect the fairness of the election. 

Judge Croake refused to issue a preliminary injunction 
of the balloting but ordered the Union to distribute at its 
own expense the campaign literature prepared hy the 
plaintiffs. Purenant to Judge Croake’s order and shortly 
hefort November 9, 1971, Sheldon, the competing nominee 
for President, submitted his literature to the AAA. - The 
AAA mailed the literature shortly after November 9, 1971, 
hut by that time 3,000 to 4,000 ballots had already been 
east and returned, without benefit of the Sheldon literature. 
Judge Motley subsequently held, in granting summary 
judgment, that “the voting which took place before No- 
vember 9 was clearly of such magnitude that the results of 
the entire election could have hinged on the effect of the 
Newsletter on this pre-remedy halloting.” (Opinion of 
Judge Motley at 27). 
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The relevant statute, 29 U.S.C. §481(g), provides that 
no moneys received by any labor organization “shall be 
contributed or applied to promote the candidacy of any 
person in an election” of union officers.? Furthermore, 
§ 481(c) provides that every labor organization must “com- 
ply with all reasonable requests of any candidate to dis- 
tribute” campaign literature to all members of the Union | 
“and to refrain from discrimination in favor of or against 
any candidate with respect to the use of lists of members. 
...” The statute further provides that whenever any mail- 
ing is made by the Union on behalf of any candidate, sim- 
ilar distribution of campaign literature must be made at 
the request of any other bona fide candidate.’ 


2 Section 481(¢) reads in full: 

No moneys received by any labor organisation by way of dues, 
asesesment, or similar levy, and no moneys of an employer shall 
be contributed or applied to promote the candidacy of any person 
in an election subject to the provisions of this subchapter. Such 
moneys of a labor organisation may be utilized for notices, factual 
etatements of innues not involving candidates, and other expenses 
necessary fer the holding of an election. 


3 Section 481(¢) reads: 
: ery national or international labor orgasisation, except a 
_ federation of national or international labor organisations, and every 
loeal labor organization, and its officers, shall be onder a duty, 
enforceable at the suit of any bona fide candidate for office in such 
labor organization in the district court of the United States in 
which ouch labor organization maintains ite priscipal office, to 
comply with all reasonable requests of any candidate to distribute 
by mail or otherwise at the candidate's expense campaign literature 
in aid of such person's candidacy to all members in good standing 
of such labor organization and to refrain from discrimination in 
favor of or against eny candidate with respect to the use of lists 


The Union constitution provides for. elections every 
ihree vears. Before the Secretary had moved for sum. 
mary judement, the balloting for the 1974 officers elec. 
tion was well underway. The fairness of the 1974 elec- 
tion procedure is conceded by the Secretary.’ As a result 
of the 1974 election, two of the three international of- 
heer inemnbents (including (’Callaghan) were deteated, 
a= were close to two-thirds of the local incumbent officers, 

The appeliant argues that. the judgment and order 
should be vacated and the case dismissed on the merits 
or as moot; alternatively, it argues that if a supervised — 
lection is required, it should he held at the time of the 
uext regular triennial election commencing June 1977, 

We agree with the District Court that because of the 
timing of its distribution during an election campaign, the 
Newsletter landatory of the inenmbent Prosident and 
derogatory of his opponent paid for by the Union and 
distriimted from its mailing list was prohibited campaign 
literature in violation of Section 481(z). See Hodgson 
V, Liquor Salesmen’s Union Laval No. 2, 334 F. Sapp. 1569, 
377 (SDNY), aff'd, 444 F.2d 1344 (2 Cir. 1971); Wirt: 
Vv. duds pendent Workers Union of Florida, 272 F. Supp. 
31 (M.D. Fla. 1967). The finding that the Union failed 


SE St reece trident pena hia poesia age ‘Aaa a a mat 


labor organization in which he is @ candidate, to inepeet a list 
containing the names and last known addresses of all members of 
the labour organization who are aublert to a collective bargaining 
Agreement requiring membership therein as a condition of employ 
ment, which list shall be maintained and kept nt the principal offie. 
of wich labor organization by a designated official thereof Ade 
“unte eafeguards to inenee a fair elvetion shall be provided. including 
the rizht of anv eandidate to have an observer at the polls and 
at the counting of the ballots. 


The Secretary han challenged the 1974 election in & separnte action 
dirceted only againat the Offshore Division and only with Teapeet to 
the provisions of the coustitation relating to the vleetion of Offehor: 
Division oMerre. Duntoy © LOMMEP, Int'l Marine Division ILA. (FL 
C10 Offvhore Division, No. 76 Civ. 2096 (8.D.N.Y., fled May 2, 1975). 
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to olfer “similar distribution at the request of [an] other 
hona fide candidate” compels the conclusion that there 
was also a violation of Section 481(c). 

In finding that 3,000 to 4,000 votes had already been 
cast befere the counter-mailing ordered by Jndge Cronke 
was effected, the Distriet Court properly held) that at 
prima facie ease had been made out that the violation 
muy have affected the outcome of the election, Wirt: v. 
Hotel, Motel & Club Employees Union, Local 6, 391 US. 
499, 406.07 (1968), and that it was impossible for the 
Union to prove that the violation did not affeet the ont! 
come, See Hodgson v. Liquor Salesmen’s Unton, supra; 
Brennan v. Local Union No, 639, Intl, Brotherhood of 
Teast rs. Chauffears, Warchousemen & Helpers of Amer 
va. 494 F.2d 1092, 1097 9% (D.C. Cir, 1974). Tn granting 
sapanary judement, Judge Motley found that in every 
Port there had heen ballots east: by November 9, 1971 
potentially sufficient te have changed the resnit in all 
vontests of the disputed election? 

The Union contends, however. that even if the 11 
election Was unlawful, the action brought bs the Secre 
tary was mooted when the regularly scheduled election” 
of 1974 resulted in the defeat of the winner of the 1971 
lection. Sinee the result of the election of 1974 mooted 


5  Heetion 402 of the Act, 29 UBC. §482(e) provides that. 
“Tf, apon a preponderance of the evidence after a trial upon the 
merits, the court finds — : : . 
« that the violation of section 481 of this title may have 
affected the outcome of an clection, : 
“the court shall declare the election. if any, to be void and 
dyrevt the conduct of a new election under fthe] supervision of 
the Seeretary and, 30 far ns lawful and practicable, in confeemity 
with the constitution and bylaws of the labor organization” (Em 
phasis added) 


The linjuage is not to be rend literally and summary judgment lies 
ina proper case. Brennan v Local Union No. 689, supra, 494 F2d at 
1084 98. : : 


the action, the Union concludes, the judgment below should 
be vacated. 

The Secretary, on the contrary, takes the extreme posi- 
tion that the 1974 clection is not to be considered at 
ail in reviewing thiv action with respect to the 1971 elec- 
tien. Both sides have argued that the question is whether 
the action was rendered moot by the 1974 election. The 
District Court apparently accepted the Secretary’s argu- 
ment and felt compelled to order a supervised election 
hefore the end of 1976 as requested by the Secretary. We 
eannot agree, 

The Secretary relies on Wirte v. Local 153, Glass Bottle 
Blowers Ass'n, 389 U.S. 463 (1968), as holding that the 
snpervening election must be disregarded in determining 
his right to insist on a supervised election. We think that 
the Glass Blowers case does not have that reach, and that 
there are two distinct questions before us: first, whether 
the case is mooted by the intervening election and second, 
if it is not. what is the proper remedy. 

In Glass Blowers the Secretary had brought an action 
challenging an eligibility requirement for local office— 
attendance at a certain number of meetinge—that dis- 
qualified a large proportion of the union’s membership, 
and secking to have the 1963 election declared void. While 
the action was pending, a regular election was held in 1965 
under the same eligibility requirements, See Wirtz v Local 
17%, Glass Rottle Blowers Ass'n, 372 F.2d 86, 88 (3 Cir. 
1966) (opinion below). 

The Court of Appeals held that the new election of 1965, 
concerning which no complaint had been made, rendered 
moot the Secretary's attack on the earlier election of 1963. 
The Supreme Court reversed. It held that when the Sec- 
retary of Labor proves the existence of a § 401 violation 
that may have affected the outcome of na challenged elec- 
tion, the fact that the Union had already conducted an- 
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other unsupervised election does not deprive the Secretary 
af bis right to a court order deelaring the challenged ele: 
tion void and directing that a new election be conducted 
under his supervision. 

Appellant invites as, nevertheless, to hold the present 
action moot because of the different: circumstances here 

volved. We think that, in the light of the Glass Blowers 
opinion, the sapervening unsupervised election per se did 
vot render the Secretary's pending action moot, and henee 
deprive the eourt of jurisdiction, See Laval No & 6, OU, 
Chemiual & Atomic Workers Intornat’l Uren, AVE CTO 
ve. Missouri, 361 US. 368 (1960) ; St. Prerre v Dontled States 
STy TEN 41 (1943). On the other hand, the Glass Blane rs 
opinion did not coneern itself with the question of reciedy 
exeept in general terms. The Court simply held that the 
Seeretary has a right te a eourt order which directs that 
» new election be conducted under his supervision ond 
that a secend election does not oust the eaorrt of jure % 
tien over the original action. Reeognizing that) .Pu.lse 
Motley had jurisdiction, we cannot vacate the judgment 
and dismiss the aetion. 

But as we learned in Hecht Co. v. Bowles, 221 U S80 52", 
mea EPO44), 


“The essence of enuty jurisdiction has been 


power of the Chaneellur to do equity and te im 


eneh deerce to the neces<tttes of the puurtie iene bee, 
Flexibility rather than rigidity has distinguished it 


6 It is true that the Court was concerned with a aitpervening cleetion 

in which the incumbents wore returned to office under the same cf ul 
lenged electoral requirements, and that the Court emphaserct ! 
“perpetuation of control” by the incumbents as a factor in it. 
We recognize, nevertheless, that the Court did uot limit ite bolbeg 
with regard to mootness to elections in which tarumbents were tl: 
victors. Cf. Preanan v. Local 9489, United Stecl@othirs of eee 
AFL CIO, 520 F 2d BIG, 518 ad (7 Cir, W975). cer). arash Fo At 
US.L.W. 3471 (U8. Feb. 22, 1976) (No. 75 657). 
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The qualities of mercy and practicality have made 
equity the instrument for nice adjustment and revon- 
ciliation between the public interest and private needs 
ax well as between competing private claims.” 


We tarn, therefore, to “the practicality” of the situa- 
tion and whether equity commands a remedy different 
from that ordered by the District Court. We have con 
cluded that, in the eirenmstances, the action of the Secre. 
tary in demanding a 1976 election wag arbitrary, and that 
the acquiescence hy the court in the Seeretary’s demand 
cannot he sustained. See Brennan vy, Local 551, United 
Autamobile, Acrospace & Agricultural Implement Workers 
of America, Tnc., 486 F.2d 6, 7-8 (7 Cir. 1973) (Circuit 
Judge stevens) (while the Secretary has power “in the 
first instance’ to set the date of a supervised election, 
proof that such decision is “arbitrary or unreasonable” 
Will justify jndicial modification.) We accordingly review 
the circumstances that lead us to the conclusion that the 
proper remedy is to order an election to he held before 
the end of 1977 under the supervision of the Secretary. 

The persons now holding office were elected without 
electoral taint. The international level incumbents who 
henetitted from the unlawful 1971 election were, with the 
exception of the seeretary-treasurer, defeated in the 1974 
«lection supervised by the AAA. The election in Glass 
Blowers had the taint of ineligible voting requirements 
while here the viee was a single incident involving the 
distribution of unlawful literature. The Secretary failed 
fo make his motion for summary indgment before the 
revular election of 1974, thus permitting the incumbent, 
(YCallaghan, if he had won, to have continued in office 
until final judgment. We think the public policy implicit 
in the Act is ill-served when court actions by the Secre- 
tary are allowed to drag on interminably while the target 

: 4 
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of the attuck remains in office.’ See i/o tle Blowers, supra, 
B80 ELS. at 468 7. Nor should we i ummindful of the 
statutory admonition that “[nlo labor organization shall 
he required by law te conduct elections of officers with 
greater frequency or in a different form or manner than 
is required by its own constitution or bylaws, execpt as 
otherwise provided by this subehapter.” 20 U.S.C. 6 482. 
Cf Wirte v. Local Unions i110, 410A, 1108 & 410C, Tn- 
ferval l Cui of Operating Engineers, 306 F.2d 458, 442 
(2 Cir. 1966). 

We are concerned, moreover, with the question of pos 
sthly unnecessary expense to the Union members.” Cf, 
Wits v. Leal Union 169, luternat'l Mod Carriers, Boat 
ve & Common Laborers’ Union of America, AFL C10, 
246 FL Supp. 741, 754 (D. Nev. 1965). The validity of the 
cou-fitmtion purportedly adopted in F970 and subsequently 
bhi to have been tapronerl vatitied, Sheldon v. O'Cal- 
laniew, sepra, will be the subject of a referendum be 
fore Pobrnary (977. Of the constitution should not be 
ratified, .ludee Knapp has ordered that a constitution:l 
convention be couvened, The issue of the Union eons: 
titan mav be settled by the second half of 1977. 1f the 
election is helt prematurely, changes in the constitetion 
nay require a new election. 

There is, moreover, an clectoral problem in the Seere 
tary’s lawsuit which the Distriet Court failed to resolve 
on the motion for summary judgment and whieh is po- 


7 The statute provides thnt if ile Secretary initintes an series the 
election is presamed valid unlil the enurt has adindsed it waci ' co 
USC. 648260). The incumbent therefore remaine in office ings the 
penden y of the Secretary's challenge of the election in the court~ 


The reeord indientey that the costs fur the various items imveice! in 
the 197475 election amounted fo $262,916.28 These included protic. 
Ballot Committee expense, foes te the AAA Cor the election and can off 
Flection, cost of transcripts and fees for counsel tu the Ballot Corn 
mitter 
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sibly soluble before a 1977 election, though not before 
a 1976 election. This coneerns the election of officers of 
tie Offshore Division. See note 4, supra. In the action 
before diudge Motley, the Seeretary contended that mem- 
hers of the Offshore Division of the Union were denied 
lw right to nominate candidates or to be candidates for 
the office of the Offshore Division Vice-President (At- 
lantic) and Offshore Division Vice-President (Gulf). Pro- 
Visions of the International Constitution and the Offshore 
Division By-Laws do not permit a direct vote by Offshore 
liivi-ion members for Offshore Division Vice Presidential 
vesitions. The Port Agents for the Port of New York 
and the Port of Galveston, who are elected only by mem- 
lers in each Port, respectively, become ipso facto Vice- 
Presidents of the Atlantic and Gulf Divisions. Members 
of ofher Ports in the Atlantic and Qulf Divisions have 
uo voice in whe becomes Vice-President of those Divisions. 
The Secretary maintains that these provisions are in vio- 
lation af 29 1 S.C. £481(e).* The Union contends other- 
Wise, 


Neetion 481(e) provides: 

In any election myujred by thie section whieh is to be held by 
secret ballot @ reasonable opportunity shall be given for the nom 
mation of candidates and every member ia good standing shall be 
eligible to be a candidate and to holy office (gubject to section 504 
of this title and to reasonable qualifications uniformly imposed) 
and shail have the right to vote for or otherwise support the 
ean-lidate or candidates of his choice, withont being gubjeet to 
penalty, discipline, or improper interference or repriaal of any hind 
hy such organization or any member thereof. Not less than fifteen 
day« prior to the election notice thereof shall be mailed to each 
meinber at his last known home address. Each member in good 
standing shall te entitled to one vote. No member whose dues 
have been withheld by hie employer for payment to such organiza. 
tien pursuant to his voluntary authorization provided for in a 
coliective bargaining agreement shall be declared ineligible to vote 
or te @ candidate for office im such organisation by reason of 
alleged delay or default in the payment of dues. The vrtee cast 
by members of each loeal labor organisation shall be counted, and 
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The positions of Otfshore Vice-Presidents will be tilled 
in whatever election is ordered. The Secretary asserts thal 
in a supervised election he has the power unilaterally to 
void the disputed provisions. If the supervised election is 
not held until the latter part of 1977, there may be tite 
for a final judicial decision on the validity of these pro 
. sions. Tt would be expensive and wasteful to sont at 
election under a rule which is now subject to challenge, 
and which later may be resolved hy judicial devision before 
a 177 election.” 

The combination of all these circumstances compels the 
conclusion that the order for a new election In 176 wae 
noaprovident in the circumstances and not compelled by 
the Janguage of the statute, See Hecht v. Bowles, supra. 
A new election under the supervision of the Secretary to 
he held in J077 would be “lawful and practicable, in son 
rormity with the oT and bylaws of the labo: or 
vaniation.” 20 U.S.C. $48l(c). The court is net linited 
na’ 48206) ease to consideration of remedies proposed 
by the Secretary. See Trbhorich ve United Mine Workers 

America, 404 US S. a2s, aol. ne 8 (1072)."7 


ceca ances eH | acenmmeregcnne emeetnmeceecayirind pam “prs! ea mt ee it eth ee thin 


the results published, okey. The election officiate deaiy 

in the eonstititien aed bvlowe or the secretary, if no other « ues : 
is designatcd. shall proses vs for one year the ballots and all ha 
roeerda pertaining to the election. The election shall be con ivete! 
in arcordance with the constitution and bylaws of such ergoni ition 
insofar oa they are not inconsistent with the provisioue of (his 
pubchapter. 


iw We ure informed that sanee the ora! argument of this appest J igs 

: Moths tas decited that the section of the Union voustitujion whict 
provides that officers of the. lutermational Division heroine office< 
the Offshore Division is diewal hat we have eeen no written ore 
We asaume that, if an appeal is taken by the Union, it probally esinot 
he disposed of finaily before ballots are made up for a 1978 chiioe 


The Secretary assert that his authority to decide when to hold the 
snporvised election is unreviewalle. We do mot agree. Even the finda 
mental questian of whether the Seerctury should ingtitute an action 
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We accordingly direct that the judgment be modified to 
order the election to be supervised by thie Secretary at the 


regular time for holding an election in 1977. See United 
ates v Crescent Amusement Co,, a3 US. 166, Iso (1944). 


The judgment is otherwise affirmed. 


seedless emi is sche i eeeemeacen <scnennntancesicaammss mica atts athe ea 


ander (480(1) of the Act is aihject to some jedivial review. Dunlop 

+ hoe V1 US See (1975) Mureover, jnstcad of sul mitting 

4 prepared pdment leaving the time of the election to the die retion 

af the Beeretary, he anbauttet A proposed judgment in which he per. 
mitted the eonrt to fix the time for the election in the judgment. It i 
this jndgment which i# on appeal. : 


_ UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ee eee Y 


JAMES D. HODGSON, Secretary of 
| Labor, United States Department 
of Labor, 


Plaintirr, : STATEMENT PURSUANT 
TO RULE 9(g) OF THE 
“¥- : GENERAL RULES oF 
THE SOUTHERN 
INTERNATIONAL ORGANIZATION OP MASTERS : DISTRICT OF NEW YORK 
MATES AND PILOTS, INTERNATIONAL oe le oe 
MARITIME DIVISION, “LA, AFL-CIO, : 72 Civ. $031 (CBM) 


Defendants. 


A SS te 


« Pursuant to Rule 9(z) of the General Rules of this 


Court, olaintife supmits the following statement of materia: 


facts as to which he contends there {1s no senuine issue to 


be tried: 
STRUCTURE OF THE IOMMSP IN 1971 
1. The International Organization of Masters, Mates 
and Pilots ("IOMM&P") 1s a national union of ship dec« 
officers, including ship captains and ship pilots. 
2. The LOMM&P in 1971 consisted -f approximatel, 
10,509 members. 


(Answers to Interrogatories, 914)* 


Sponges 
"Various documents filed with the Court shall be referre: 
to herein as follows: 


Complaint ( Complaint”) 

Answer ("Answer") 

TOMM&P Response to Plainti 
Admissions ( “Admissions” 

IOMM&P Supplemental Rescon 
Request for Admissions { 

Admissions ') 

Deposition taker. of LOMMNS? 
President Captain Thomas 
(O'Callashan Desoditicn 7 

TOMMSP's additional responses to demands for 
information made oy plaintiff? during the 
deposition of Thomas F. O'Callahan 
("Addendum to O'Callaghan Deposition’) 

Part [1 of [OMM&P's additional resnonses to 
demands for information rade by plaintiff 
during the deposition of Thomas F. 3'Callas:nan 
("Addendum to 9’Callachan Deposition ~ Part ii’) 

Deposition taken of IOMM&P International 
Secretary-Treasurer Robert J. Lowen ("Lowen 
Devosition’) 

TOMMAP’s addttional resnonses to demanis for 
information made by nlnrintifr during the 
de@nostition of Rovert |. Lowen (“Addendum to 
Lowen Denaaition” ) 

SAMA "Ss Anawer to Plaintire'’s (Pirst Set of j 
Interrovratories ("Answers to [nterrocatortes 
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3. In 1971, the IOMM&P had offices in major ports 
throughout the continental United States, Hawaii, Puerto 


Rico and the Canal Zone. 


4. The [OMM&P, for the purposes of this action, is 
a labor organization as defined in 29 9.S.c. §§ 4024) and 
(J). 


5. The IOMM&P in the conduct of its 1971 election 


of officers was required to adhere to the srovisions of 
29 U.S.C. § 481. 

(Answer, 46) 

6. Jurisdiction of the instant ts conferred upon the 
Court by 29 U.S.¢. § S82(b). 

(Answer, {2) 

(Lowen Deposition, p 175-173) 

7. On October 1, 1979 a newly adopted Constitution 
became effective. A true copy {is annexed herets as Exhibit 
A. 

(Admission #5) 

(See ‘rticle XIII, Sectton 1, [OMMaP Constitution®) 

8. The IOMM&P Constitution reorganized the [OMMs? 
into Divisions. 

(Article 1, Section 2, IOMMAP Constitution.) 

9. The Offshore Division 1s the larsest division 
ing 1s comprised of members formerly members of offshore 
locals, now denominated as Ports. 

(Article 1, Section 2, IOMM&P Constitution.) 


(See also Article III, & on l(b), offshore 
Division By-Laws.**) 


to as 
TICMMEP Constitution’. 


Offshore Division By-Laws nave been annexed hereto as 
Exhisit 5. 
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10. In 1971 there vere approximately 8205 members of 
| _ the Offshore Division. : 
i (Answers to Interrogatories, 416. ) 

ll. The members of the offshore Division are seagoing 
ships officers, sailing aboard Atlantic, Gulf and West Coast 
| oceangoing vessels. 
: 12. A true copy of the By-Laws of the Offshore 
| Division adepted October 1, 1970 1s annexed as Exhibit 3. 

(Admission #7) 

13. The Inland Division in 1971 was not fully formed. 
14. Although the IOMM&P Constitution provided for 
"an Inland Division, 1n 1971 Inland Locals had not yet con-~ 
| Soticated into such a cae cenie 


15. There were ene 1500 members in goon 


| standing of the Inland Locals at the time of the 1971 election 


of officers. 

(Answers to Tnterrocatories, 15) 

16. The membership of Inland Locals consisted of 
ships’ officers assigned to vesseis sailing in the inlanc 
“rivers, bays and sounds of the United States. 

17. In addition there were approximately 690 members 
of inland Local 47 which local's association with the — 

TOMM&P was in question and whose members did not yote for 
International officers. : 

18. A third division, the Pilot Division consis ted 

of approximately 550 members erp. yed, in the main, as shin 
pilots aboard American and doret a flag ocean going vesseis.?* 

19. in 197) the membership of the TOMMAP by referen- 

dum ballot of the members voted to affiliate with the 


LJ Government =mploye amp.oyees Biviston and ! shores ide 05 7isien had 


no membership at the time of the 1971 election of officers. 
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i international Longshoreman's Association ("ILA") and became 
| the International Maritime Division of the ILA, AFL-CIO. 

| (Answers to Interrogatories, {45 and 5) 

20. The provisions of the IOMME&P Constitution 

| (Exhibit A) ware in effect at the time of the 1971 election 

| of officers. 

(Admission # 6) 

21. The provisions of the Offshore avteton By-Laws 
(Exhibit 3) were in effect at the time of the 1971 election 
of officers. 

(Admission # 3) 

FRAMEWORK OF THE 1 

22. The I0MM & P conducted nominations for the 
offices of International President, International 
| Executive Vice President and International Secretary - 
| Treasurer at its convention held July 26-28, 19371. 

: (Admission #1) 

23. An International Ballot Committee comprised 
: of five delegates was nominated and elected at the 
duly 26-28, 1971 convention. 

. {See O'Callaghan Deposition, pp. 56-58) 


24. Nominations for International offt 


on July 26, 1971. 


(Admission # 63) 

25. Nominations for offices of the offsnore 
anc Pilots Division were conducted on the reanective division 
level, not at the International Convention. 

(Admission #2) 

26. The election for all offices of the Offshore 


Division was conducted by defendant simultaneously with the 


election of International offt + {Artiele XIX, Section 


~4. 
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(2(a), Offshore Division 3y Laws). 


(Admission # 9) 
27. The 10MM & P selected the American Arbitration 
Association ("AAA") as the impartial balloting agency to 
conduct the 1971 election of officers. 
(See Exhibit ©) 


(See also Article 7, Section 3, TOMM&P Constitution 
and Article V, Section 3, Offshore Oiviston By-Laws } 


28. The mechanics of the 1971 election of officers 
{ncluding the preparation and distribution of ballots, 
inspection of membership lists and distribution of campraim 
literature, and the tally of ballots, were conducted by the 

' Anertoan Arbitration Association in conjunction with the 
| International Ballot Committee. 

(Admission #4) 

29. The IOMM & P conducted the voting in the 1371 
piectick oF officers by mail ballot during the neriod from 

September el, i971 te December ee, 1911. 

(See Admission #3) 

(Answer, VI) 

30. Election ballots were mailed by the AAA to 
members on September 21, 1971. 

(See Admission #64). 

Bi. an accordance with the voting instructions se. 
forth in Exhibit C annexed hereto, ballots, in order 
counted, were required to be received tn Hew York no later 
than midnight, December 21, 1971. 

(Admission # 61) 

32. $n a seif addressed envelope members were tc 
return their election patlots by mail to the AAA in care of 


the American Bank and Trust Comeany, Sronx, New Tork. 


-5- 
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33. Election ballots returned to the American Sank 


| and Trust were transferred to the AAA on or about December 22, 


| 1971 for counting. 


34. On September 10, 1971, a permit for business 

reply mail had been issued by the Bronx, N.Y%. Post Office 
' to the AAA for use in the election. 

(Admission # 56) 

35. A trust fund account for $800 had been esta- 
blished by the AAA to pay the postage for the return mail 

' ballots. 

(Admission # 57) 

36. Ballots were required to be received in New York 
no later than midnight, December 21, 1971. 

(Admission # 61). 

CANDIDATES 

37. Annexed hereto as Exhibits D1-D9? are true 
copies of the official ballots used in the 1971 election of 
officers. 

(Admission #12) 

38. In the 1971 election of officers, the membership 
«* the IOMM&P elected [nternational Officers: an Internaticnal 
President, an International Executive Vice President, and an 
International Secretary-Treasurer. 

39. Incumbents International President 2'’Callachan, 
International Vice President Caldwell, and International 
Secretary-Treasurer Lowen® were nominated at the nom 
convention for re-election to their respective offices. 

40. Lloyd W. Sheldon and Robert Boyle Vright were 
also nominated and ran for International President. George 
Vance and Amos E. Koonce were also nominated and ran for 
International Executive Vice President. Charlies 0. Norstrand 


® Lowen was an incumbent by virtue of appointment Following 
his predecessor's death. 


<ec cik hebaiaiihd ete 7) Kane RENAE IRE TPE ADS 


A 317. 


1267a 
and George 4. Balser were also nominated and ran for Interna-. 
| tional Secretary-Treasurer. 
Ul. Those nominated for Offshore Division offices, 
lw noted on Exhibits D1-D9, have been Listed on Exhibit & 
| annexed hereto. Candidates for Offshore Division Convention 
| Delegates have not been listed inasmuch as they are not 
officers whose elections are contested in this action. 
bo. Members of the Offshore Division in good stan- 
ing were entitled to vote for International Officers in the 
“1971 election. 
(See Exhibits D1-D9) 
43. Members of record as of July 1, 1971 in good 
' standing of former offshore Division Local 14 (comprised of 
‘the Ports of Baltimore, Philadelphia, Norfolk, Charleston ani 
| Savannah) were entitled to vote for ali Port offices for ail 
_ the Ports in former Local 14. 
(See Exhibits Dl and £) 


(See Offshore Division Sy-Laws Article 
XIX, Section 2(e) - Exhibit 8) 


44, Members of record as of July 1, 1971 10 goot 
| standing of former Offshore Division Local 11 (Port of 
Boston) were entitied to vote for Port offices in former 
Local 11. 

(See Exnibits Oe and £) 

45. Members of record as of July 1, 1971 in goed 
standing of former 2ffsnore Division Local 20 (comprisec o: 
the Ports of Galveston, Houston and Port Arthur) were 
to vote for all Port offices for all the Ports tn former 
Local 20. 

(See Exhibits 03 and =) 

46. Members of record as of July 


standing of former Offshore Division Lof#al 28 (comprice. of 


fo 


« 
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| the Ports of Jacksonville and Hollywood) were entitled to 
| vote for all Port offices for all Ports in former Local 24. 
(See Exhibits D4 and £) 
47. Members of record as of July 1, 1971 in good 
| standing of former Offshore Division Local 4 (comprised of 
| the Ports of Mobile and Tampa) were entitled to vote for all 
| Port offices for all Ports in former Local 4. 
(See Exhibits 05 and £) 
48. Members of record as of July 1, 1971 in good 
| standing of former Offshore Division Local 15 (Port of New 
| Orleans) were entitled to vote for all Port offices in 
| former Local 15. 
(See Exhibits D6 and E) 
&9. Members of record as of July 1, 1971 in good 
"standing of former Offshore Division Local 88 (Port of New 
| York) were entitled to vote “°r all Port offices in former 
“ Lecal 88. 
(See Exhivit D7 and £) 
50. Members of putord as of July 1, 1971 in good 
standing of former Offshore Division Local 5 (Port of 
: Providence) were entitled to wes Gor all Port offices in 
former Local 5. 
: (See Exhibits 08 and =) 

51. Members of record as of July 1, 1371 in zood 
“standing of former Offshore Division Local 30 (comprised o° 
the Ports of San Francisco, Seattle, Portland and wilmington) 
were entitled to vote for all Port offices for aii Ports in 
former Local 30. 


(See Exhibits 39 and =) 
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52. Members in good standing of the Inland Locals, 
jexcept for members of Inland Local 47, were entitled to 
ivote for International officers. 
(See Exhibit Fl (orange)) 
53. Members of the Inland Division voted for Inter- 


national Officers only, during the subject 1971 election. 


were entitled to vote for International officers. 


(See Exhibit F2 (green)) 


I 
1 
54. Members in good standing of the Pilots Division 
| 
| 
4 
i 


55. Members in good standing of the Pilots Division 
| 
jwere entitled to vote for Pilots Diviston Vice President and 


| Regional Representatives. Annexec hereto as Exhibit Fe is a 
HI 


true copy of the ballot sent to said Pilots Division members. 
‘ 56. International President O'Callaghan ran for 


election as part of a team. 
(See statement under O'Callaghan's name 
on ballot for International Officers - 
Exhibits D1-D9) 


(See also O'Callaghan Deposition op. 207- 
211) 


(See also Lowen Deposition, pp. 89-90) 

57. International Executive Vice President Caldwell 
‘and International Secretary-Treasurer Lowen were part of the 
O'Callaghan team. 
(See statements under Caldwell's and 

Lowen's names on ballots for International 


Officers - Exhibits D1-D9) 


a O'Callaghan Deposition pp. 297 
211 


(See also Lowen Depositicn, ep. 39-99) 


5A. All incumbent port officers were part of the 
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(See statements under O'Callaghan's, 
Caldwell's and Lowen's names on ballot 
a Officers - Exhibits 
D 


eo gaa O'Callaghan's Deposition pp. 207- 


(See Lowen Deposition, pp. 89-90) 


(See also Exhibits G, H, I, J and K 
annexed hereto -- vamples of campaign 
literature sent to varicus members by 
O'Callaghan) 


(See also Exhibit L, various documents 
distributed as campaign literature, sup- 
plied with Addendum to O'Callaghan Dep- 
osition - referring to p. 313 of 
O'Callaghan Deposition) 


59. Sheldon (candidate for International President} 


| Koonce (candidate fer International Executive Vice-President ) 


jand Norstrand (candidate for International Secretary-Trea- 
| surer) ran together as a team and were associated with an 

| organization of IOMM&P members known as Members for a Demo- 
Annexed as Exhibit MM are samples of 


mou campaign iiterature on which those associated with the 


|pu are nuted. Annexed as Exhibit NN is a sample document 


jctreulated by an organization of those belonging to former 
Local 90 (ports on the West Coast) called the West Coast 

i mates on which there appears support for Sheldon, Koonce and 
l Norstrand. 


q 

4 

i (See statements under names of Sheldon, 

} Koonce and Norstrand on ballot for Inter- 
i national Officers - Exhibits Dl- 09 ) 

‘ 


(See also O'Callaghan Deposition p. 125) 


| In the Port of Wilmington (in former Local 20) H. Walther 
jwas an incumbent ‘inasmuch as he had been Assistant Port Agent 
‘and was running for Port Agent. No incumbent was running for 

j Assistant Port Agent, but J. Haring was supported by the 

| O'Callaghan team. J. Haring appears to be the only 3'Callazhan 
team member who did not either win or make it to a run-off. 


In the Port of San Francisco (in former Local 90) 0. 
Larson, running for Port Agent, was an incumbent inasmuch as 
he had been Executive Assistant Port Agent. G. M. Tuttle was 
an incumbent inasmuch as he had been Assistant Port Agent No. 
1 and was running for Executive Port Agent. L. M. Martins 

{was an incumbent inasmuch as he had been an Assistant Port 
Agent and was running for Assistant Port Agent No. i. Of the 
three running for Assistant Port Agent in a race when two 
could be elected, only one, E. M. Caldwell, an incumbent, had 
O'Callaghan team support. 
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RESULTS OF THE ELECTION 
60. Annexed hereto as Exhibit Mis a true copy of 


the Certification of Results of the 1971 election of officers 


prepared by the AAA and dated January 12, 1972." 


(Admission # 10) 

61. As noted on the AAA Certification of Results, 
ballots were counted on December 22, 1971. 

(Certification of Results - Exhibit ™) 

62. The Certification of Results represents the 
final results of the elections excent for those elections 
where runoffs were necessary. 

Lowen Deposition, o. 298) 

63. Run-offs were necessary for the following 
positions: =xecutive Assistant, Port Agent and Dispatcher, 
San Prancisco; Port Agent, Seattle, Pert Agent, Portland, 
Port Agent and Assistant Port Ament, wilmington. 

(Certification of Results, op. 5 and 6) 

64. The AAA, as noted on 
Results, received 571s ballots. 

(Certification of Results, o. 1 - Exhipit L) 

5. The American Bank and Trust Company, %o whos 
sare the ballots nad been sent, noted {t had received for 
the AAA 5736 baliots.** 

66. Annexed hereto as =ixnibit N ts a running 
of ballots received by the American Sank and Trust. 
was also supplied by the IOMM&P as exhibit 3 to : 
O'Callashan Deposition in response to questions 


the 90'Callaghan Derosition. 


aetna 
*” Wereafter Peferrei to as “Certification of Sesuits . 


#® The difference of 29 ballots between the AAA count ¢ 
the American Sank and Trust tally {ts not simificant fo 
nurposes of this motion. 
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67. Annexed hereto as Exhibit 9 is a letter from 
: the American Bank and Trust Company to the AAA explaining 
| that Exhibit M (tally) noting a total of 6347 ballots re- 
ceived was excessive by 611, leaving a balance of 5736. 

68. By comparing Exhibit “ to Exhibit © it is 
apparent the American Bank and Trust misread its own tally 
record and erroneously added an extra 600 baliots on 
December 6, 1971. Instead of adding 39 ballots they added 
| 639... on December 6, 1971 an additional 19 ballots were 
"erroneously added. Instead of adding 40 ballots, they addec 
| 50. And on December 20, 1971 an additional one ballot was 
erroneously added. Instead of adding 2 gallots, they added 
3. 

69. Anmexed hereto as Exhioit P is the Announcement 
Election of Officers distributed by the [OMM&P on which 
published the names and titles of those elacted. 

COMPLAINTS BY MEMBERS OF THE 1OMre? 
A. Complaints to the Union 


70. The conduct of the election was ¢cnallenged 


by sixteen IOMM&P members in good standing at various tines 


before, during and after the balioting.* 

(Admissions # 13 and # 14) 

TL. Gatd sixteen members croserly exhausted all 
available internal remedies pursuant to the IOMMAP Constit.- 
tion and Offshore Division Sy-Laws. 

(Admission # 27) 
(Answers to interrogatories 73) 
fhe slxteen members include: Licya sheldon, Ames Aoonce, 


Charles Morstrand, Charles A. Hemming, Lawrence A. Surlingane. 
Yenry L. Neremux, John A. “oralis, Jr., Jgonn Seybert, Victor 


Soto, dalter J. Anderson, Robert “cAlvanah, 'icholas L. 
LaRocea, Cornelius °. Coyle, Georce Vance, Jack felt, /r., 
and Ashley ‘i. Gordon. : : 


ies 
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72. Annexed hereto as Exhibits 9, R, S, T, U and V 
are true copies of various documents wherein said members, 
individually or through their attorney, Burton H. Hall, 
directed complaints to the IOMM&P's International Ballot 
Committee ("IBC") about various aspects of the conduct of 
the election. 

(Admissions #018, 19, 20, 21, 22 and 23) 

73. By letter dated January 7, 1972, from Robert 
Lowen, International Secretary-Treasurer for the IBC to 
Burton Hall, complainants were advised that appeals from the 
IBC rulings were to be made to the LOMM&P s General Executive 
| Board. A true copy of said letter is annexed hereto as 
Exhibit Ww. 

(Admission #@ 24) 

74. On January 19, 1972, Surton Hall on behalf of 
the complaining IOMM&P members addressed a letter of protest 
to the General Executive Board in care of Robert Lowen, 

\ Internat tonal Secretary-Teeaaurer, IOMM@P. A true copy of 

| said letter is annexed hereto as Exhibit X. 

(Admission # 25) 

75. Annexed hereto as Exhibit Y is a true copy 

of an undated letter postmarked February 29, 1972, from 
Captain Lowen, International Secretary-Treasurer, to Burton 
| H. Hall wherein complainants were advised the General Execu- 
: tive Board had denied their appeals. 

) “(Admission § 26) 

| B. Complaints to the Secretary of Labor 

76. 4) On March 29, 1972, complainants through 

| their attorney, Burton H. Hall, filed their complaint with 

|} the Secretary of Labor. 

(Complaint, ¢ VII) 

(Answers to Interrogatories, ¢ 35) 

b) Burton H. Hall received on March 2, 1971 
the letter from Captain Lowen postmarked Pebruary 29, 1971 
i which letter {1s annexed as Exhibit Y. 


(See Exhitit Z, annexed hereto) ‘° 
“i j= 
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77. The complaint to the Secretary embodied the 
‘complaints as set forth in the January 19, 1972, letter of 


“Burton H. Hall to the General Executive Board, see Exnipit 


x. 

78, Annexed hereto as Exhibit 2 ts said letter of 
March 29, 1972, from Burton H. Hall to the Secretary of 
Labor. 

79. Tre United States Department of Labor conducted 
an investigation into the complaints lodmed with the Secre- 
tary. 

| (Complaint, ¢ VI 

(Answer, ¢ 2) 

30. The [OMMAP extended the Department of Labor's 
time in which to file an action gontesting the 1971 electton 

by a series of waivers, the last of wilen extended the 

Department's time to file until December 28, 1972. Annexed 
hereto as Exhibit AA ts a copy ef the last waiver supmitted 
‘to the Secretary by Marvin Schwartz, 1OMM&P International 
Counsel. 

6. vThe Secretary of Labor, by the United States 
Attorney for the Souther District of tiew York commenced 
this action by the filing of a complaint on November 28, 

1972. : 
(Complaint) 
PACTS RELATING TO VIOLATIONS | 
. ‘Hewsietter” 

(2. ‘Annexed hereto as ixhinit 3G {8 a true cop) 
of the IOMMAP publication entitled "60th Convention 
Nev sletter on the Nesolution of arftiiation of the ZOMME? 
with the ILA’ (hereafter the ‘Newsletter’) which was prepare: 
and mailed ty the IOMM&P te each of its members, on or 
about August 19, 1971. 

(Admission #23) 
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83. The cost of the preparation, duplication 
and distribution of the Newsletter was paid for with monies 
received by the IOMM&P by way of dues, assessments or 
similar levy. 
(Admission #29) 
Bu, The IOMM&P expended more than $3009 for the 
H preparation, duplication and distribution of the Newsletter*. 
85. The Newsletter was distributed to approximate! , 
(10,400 members using addresses on file at the intern 
Headquarters on a computerized list. 
(Answers to Interrogatories, %13(a) and (b)) 


86. On September 16, 1371 Liyod Sheldon (candidate 


for international "resident), 4mos “oonce (candids 


International Executive Vice-President) and Victor Soto 
(eandidate for Assistant Port Agent for the Port of New 
brought an action asainst the TOMM&?'s International 
in the United States District Court for the Soutnern District 
of New fork. (71 Civ. 4113). 
7. Plaintiffs in that actton 
the Honorable Thomas F. Croake, Unite 
for the Southern District of New Yorx, 
that tne Newsletter was campaign literature ore:are 
distributed at the expense af the defendant roMMa? 
ith respect to the nlaintiffs this denied them the rie 
have campaien literature equally distribute: {nan viola 


of 29 U.5.c. $48l(e). Sheldon v. O'Callacnan, 335 


rear Tt has been admitte i that the incumbent inter-— 
national Officers of the IOMM&P used pone funds to prepare. 
duplicate and distribute this document. Although it nas co 
bearing on the issue vefore tnis Court, it 13 noted that the 
amount defendant admits te sreniing varies: approzimate., 
$1,356.00 is admitted to in ig rae #30. Answers to inter- 
rogatortes G17 admits spending »969.60 and the Addendum to 
Callaschan Devosition, in webpases to questions on p. i71, 
pte to spending $3,215.60. The only relevant point ts that 
union funds were spent. : 
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88. In his decision dated October 15, 1971 the 

| Honorable Thomas F. Croake, United States District Judge 
| for the Southern District of New York found the “'Newsletter’, 
| containing electioneering for the incumbent candidate, ad 

| hominem, attacks upon an opposition eandidate, coupled with 

| the timing of the distribution, to constitute camraicn liter- 
| ature for defendant O'Callaghan, distrit ted at che expense 
lor defendant lator organization"® (at p. 327). Annexed as 
‘Exhibit CC, 1s a copy of Judge Croake's decision. 


89. On November 4, 1971, Judge Croake, consistent 


| 
(with his October 18, 1971 decision, ordered the 10 .M&P to 
publish and distribute literature submitted by the plaintiffs 
(in that action in a manner similar to the ‘publication and 
_dietrtputton given the Newsletter, with equal force and with 
equal treatment as to the expense of such distribution. 
“ Annexed as Exhibit DD is a copy of Judge Croake's November 4, 
(1971 Order. 
90. Judge Crew. denied a motion to restrain the 
‘mailing of ballots which plaintiff sought to ensure their 
/material would be received by members in advance of the 
‘ballots. In doing so however, the Judze commented as 
‘follows: 
"A preliminary injunction is an extra- 
ordinary remedy crantec, in the court's 
discretion, upon a clear demonstration 
of both probable Success and irreparable 
injury. (Citations omitted.) The IMRDA 
provides for sost-election remedies, so 
as to prevent blocking or delaying of 
Union elections while affording adequate 
relief throuch enforcement by the Secre- 
tary of Labor if ‘upon a preponderance 


of the evidence after a trial upon the 
merits, the cout finds . . . (2) that 


' ootnotes and wi ee roaxe serts in his 
“opinion some of the offensive languaze. 
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the violation of section 481 of this 
title may have affected the outcome of 

an elect:on’." IMRDA §462(c). "The 

intent of Congress in establishing 

+ « « post election remedies was to allow 
the labor organization full scope to re-~- 
view its own election after it had taken 
glace, and after many pre-election griev- 
ances had resolved themselves by the re- 
sults of the cg heel Wirtz v. H.H. 

Guy Lodge, No. 2 Bro. of Railroad Train- 
men, 78 ¥o3upp. 873, B74 (W.D. Pa. 1967). 
fhe plaintiffs have not met their burden 
of showing irreparable injury in light of 
the enforcement procedures within §482 
LMRDA and cased upon the information sub- 
mitted. 


91. Pursuant to Judge Croake's order, plaintiff 
| Sheldon submitted literature to the AAA sometime after 
Judge Croake's November 4, 1971 Order and shortly before 
November 9, 1971. 


(Admitted in Addendum to O'Callaghan Deposition 
in response to questions on pp. 175-176) 


92. The AAA matled Sheldon's literature shortly 
after November 9, 1971. Annexed hereto as Exhibit 00 is a 
| copy of said literature mailed by the AAA for Sheldon. 
(Admitted in Addendum to 9'Callaghan Deposition 
in response to questions on pp. 175-176 which 
refers to Exhibit B thereto.) 


(Admission #79 admits mailing subsequent to 
November 1, 1971.) 


93. By the time Sheldon's literature was matled 


| out by the AAA, approximately 3000 to 4000 ballots had been 


| caat and returned. 

(This has been stipulated - see Addendum to 
pallggeaers pe Deposition in response to questions 

on p. 262 and Exhidit G thereto.) 

94. As noted on Exhibit N (tally kept by Amertcan 
| Bank and Trust) 3980 ballots had been received by 

) November 9, 1971. As noted in paragraph 68 any error in 

| computation came after this date. 

| Ballotting Procedure 

95. Each member in good standing of the IOMM&P was 


i sent a ballot, a white envelopewith only the words "Secret 
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| Ballot” printed on the front, and a return envelopeused to 


i 


| mail back the ballot. Said members received ballots cn which 
| they could vote for International officers and {f appropriate 
| for their respective Port (or former Local) officers (see 
| Exhibits Dl - 09). 
| 96. Once a member marked his ballot he was to put 
at {inside the white envelope and seal that epveion. He was 
| then to insert that sealed white enveloveinto the return 
"envelope (which was pre-addressed to the AAA in care the 
| American Bank and Trust Co., 301 East Fordham Road, Sronx, 
| New York 10458) print his name, soctai security number, 
" subordinate body affiliation, and home address and sim his 
| name on the upper left hand corner of said return envelope an‘ 
then mail it. 
97. Said return envelopsashad orinted on the lower 
“lect hand corner of the front side numbers which matched tne 
"sontrol" numbers the AAA had secretly assigned to the wee 
bers. 
98. These petuee envelece: hed been creserved oy 
the AAA and were recent ly turned over tc the United States 
Attorney for the Southern District of New York pursuant to 
"subpoena. 
99. Annexed hereto aa exhibit ZE is an affidavit 
of Brian P. O'Hanlon, a Compliance Officer with the New 
York Area office - Labor Management Services Adndatacration, 
_ an agency within the United States Department of Labor. 
| 100. Mr. O'Hanlon explains the tallotting proce ture, 
further noting how the numbers orinted on the retury tnvelor@ 
"were associated to numerical sequences assigned to Ports. 


191. By examining the vostmarks on the return 


envelopasand the numbers printed on the lower left nand 


she 
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corner, one 1s able to abecern now many ballots fron 
members in particular Ports were nailed by oarticular dates. 
102. Annexed to the S'ilanlon Affidavit, Exninict =", 
13 a chart ("Chart") which comnares the number of members 
voting by certain particular dates to the outcome, as taxer 
from the AAA Certification of Results (Exhibit M), of each 
election in the Offshore Division Ports (and former Locals). 
B. “Eleven Pledges” 
: 193. Annexed nereto as Exhibit FF ts a true corny of 
a four page IOMM&P publication entitled ‘All Constituticnal 
Amendments and Resolutions of the 60th Convention Ratified 
- Affiliation of [OMM&P as the International Maritime 
Division of the ILA (AFL-CIO) Affirmed” which was oreéenare: 
and mailed by defendant IOMM&P to each of its members on 
about November 26, 1971. 
(Admission #31) 
104. The thimi cage of said document, Exhis 
FF, contained a letter from Veddy a1 
and Thomas 6. O'Callaghan, Presicent of 
pledeing their foint effort {n eleven areas.® 
105. Tne fourth oage of said document, 
included & reminder ehec 
for the AAA to receive ballots cast 
officers. 
106. The cost of prenaration 
idetribution af the cleven ?ledmes, 
for with monies recelved by defendant 
assessment or similar levy. 


(Admission # 32) 


ee a en nt 
WWereafter this document, ssnivit f°, Shall Se referre.’ 
to as the ‘Eleven ledees . 


aide 
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iblas 107. The cost of the preparation, duplication and 
distribution was approximately 32,300.* 
(Answers to Interrogatories 4 19) 

108. Eleven Pledges, Exhicit PF, was distributed 57) 
mail to approximately 10,400 members usin the addresses on 
file at the IOMM&P's International headquarters on a compu- 
terized list. 

(Answers to Interrogatories % 292) 
109. An examination of the sostmarxs on the return 
envelopes disclosed that at least 684 ballots were mailed- 
j back to the AAA on or after November 26, i971. 
ic. Offshore Division Vice Presidents bAtlantic) and (Guilt) 
110. Offshore Division Vice-Presidents are members 


#of the General Executive Soard of the IOMM&P. 


(Article V, Section 2, IOMM&P Constitution 
Exhibit A) 


lll. In a weighted fashion based on membership the 
ithree Offshore Division Vice Presidents cast votes on the 
} General Executive Soard. 


(Article VIL, Section 2, IOMM&P Constitution 
Exhibit A) 


112. The General Executive Goard on w 
| ogeshore Division Vice Presicents serve, 
ftand authorities as set forth in Artic 
IOMME&P Constitution. 
(See IOMikP Constitution 
133. The three Offshore 
| also have duties and authorities as 


aSecticn 3 and 4 of the Offshore Division fy-Laws. 


fey 


f 
(The Offshore Civision By-Laws - Exnib 


with the Newsletter, the actual cost is not 
sufficient that the IOMM&? oaid whatever the costs 
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114. Article XIX, Section 2(1) of the Offshore 
Division Sy-Laws vrovides that "for the transitional term of 
office the New York Port Agent shall also be the Vice President 
(Atlantic); the San Francisco Port Agent shall also be the 
Vice President (Pacific) and the Galveston Port Agent shal: 
also be the Vice President (Gulf). For ail elective terms 
of office subsequent to the transitional term (vanuary 1, 
1975), Offshore Division Vice Presidents shall be elected 
in regular election by a majority vote of the membershic 
the Offshore Division.” 


(See Article XI4, Section 2(1) Offshore 
By-Laws - Exhibit 8) 


115. Thus, pursuant to Article Xix, 
the Offshore Division By-Laws, the Yort dAren 
Galveston, by virtue of their election to these positions, 
automatically became Vice Presidents of the Atlantic and Guilt 
regions respectively for the transitional term of office. 
(Admission # 34) 


116. The Offshore Division's 


Boston) and former Local 14 (Ports of 


Norfolk, Charleston and Javannah) 


(See Article IX, Section 1, Offsh 
By~Laws - Exhibit 3) 


117. There were 1,773 members of 
and 14 at the time of the 71 ele 
‘Answers to [nterrogatories 
Division's 3 
Ports of Galveston, Houston and Port Arthur 


and those Ports in former Local 4% 


former Local 24 (Ports of Jacksonville and dollywood) 
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iformer Local 15 (Port of New Orleans). 


(See Article IX, Section 1, Offshore Division 
By-Laws ~ Exhibit 8) 


119. There were 985 members of former Locals 4 and 


(Answers to Interrogatortes ¢ 22) 


120. There were approximately 236 members of former 


|Local 24 at the time of the 1971 election of officers. 


(Pursuant to subpoena the AAA produced, 
alia, the list of members of former toc 
to whom ballots were sent - see 2'Hanilon 
Affidavit, Exhibit 5E). 


Ballots Not Maiied Within 30 Days After Close 


Of Nominations uc 


121. Nominations for International offices ended 


pouly 26, 1971). 


(Admission # 63) 


122. Nominations he Offshore Division offices 


j ended no later than July 


123. Nominations 


j actually ended by June 30, 1971. 


petite 


(See Article XIX, Section 2(a), Offshore Division 
By-Laws - Exhibit 38) 


124. The last sentence of Articie ¥, Section 
Constitution rea. as follows: 
"All ballots shall be matled not later 


than the thirtieth day following 
close of the nominating ceriod at w 


nominations have been made.” 
(See IOMMAP Conatttution 
id5. Ballots for the 
September 21, 1971. 
(Admission #64) 


126. Annexed hereto as 


jan TOMMEP oublication entitled 


j the August 1971 edition, Volume 1, Nea. 2 


926 
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127. "Master, Mate and Pilot”, Exhibit GG, was 
i prepared by the IOMM&P and distributed by the IOMMEP to its 
e 
(Addendum to O'Callaghan Deposition + Part IT, 
in response to quesions on op. 86- 87) 
\ (O'Callaghan Deposition pp. 86-87) 
128. The Total cost of preparation ang distribution 


‘of "Master, Mate and Pilot", Exhibit GG, was $14,421.87 of 


| 
ae the IOMM&? paid $9,429.75. 
| 
| 


(Addendum to 0'Callaghan Depos 
response to questions on Op- 


(129. “Master, Mate and Pitot”, Exhibit GG 
| distriputed to its menbers after the close of the nonin 
| and before the ballots were mailed 

130. ‘Master, “ate and PLiot”™, Exnin i was also 
\ alleged by plaintiffs in the aforementioned act tton broucnt 
‘3eptember 16, 1971 and heard by Judge Croake 
lsiterature distributed diseriminatorily by the TOMMEP. 
| Judge Sroake did not find this magazine to be 
| literature. 

131. On or about August 20, 1971 ballots on the 
question of the IOMMAP - 1 merger were nailed to IOMM&? 
imembers. Gaid ballots ae he recelpted 


ounted on “ovemser 23, 


(See front paze of Eleven Pled- 
Local 84 Membershin Uist Net Proviced 
1 ee ee SACS Ae tly 


soca onssc Macnee SS 


Lge. 


By-Laws provides: 


The provistons of these By-1 

become effective January i, 

otherwise provided. The provisions of 
ortor Offshore Local Constitutions or 
Sy-Laws shall be null an? yold as of 
December 31, 1971 excent. a5 outiinec 
below (in Section 2 and a. 


é 


(See Offshore Diviston vy-Laws, | 


atime 


24 


Sen 
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133. Article XIX, Section 2(b) of the Offshore 
Division By-Laws provides: 
Except as specifically provided by 
Convention action and membership 
referendum, the existing election 
procedures of the respective Off- 
shore Locals in effect as of October 
1, 1970 shall be followed. 
(See Offshore Division By-Laws - Exhibit 3) 
134. Amnexed hereto as Exhibit HH is a true copy of 
| By-Laws of Local 52 of the I[OMM&?P as adopted by membersnir 
| peferendun wuay 0, 196., 
(Admission # 65) 
135. Articie ¥, Section 5 of the Local 53 
Aixhfbit Hii, states: 
mk € 


A certified mailing iist of : e 
Shall be made availabi 
candidates, crovided A 
that any postage charges shall not 
billed to this organization. 
136. No "Convention action and membership 
as referred to in Article XIX, Section 2(b) 
4 Oivision By-Laws (paragraph!33 supra) was taken to 


or otherwise vary the election crocedure set fort! 


1¥, Section 5 of the Local 96 By-Laws (paracraph 

i 137. On: August 30, 1 

| palict Committee denied the request of certain Local 3 
(Port of New York) candidates for tifled copies of the 


| Local 86 mailing lias. 


\ ($ admissio: G. 34 of the exhibit F 


i denied croper access to former Lo: 


| members and sought a 


| O'Callachan, 335 F. Supp. 
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139. In his decision of October 18, 1971 Judge Croaxe 
stated with respect to this issue: 


The facts, as presented by plaintiffs 
and not disputed by defendants, display 

a violation of the spirit of LMRDA as 
well as the letter of that law. The 
LMRDA endeavors to preserve the integrity 
of the election orocess as it is the core 
of Union democracy. Section 481l(e) 

LMRDA provides: "The election shall be 
conducted in accordance with the consti- 
tution and by-laws of such organization 
in so far as they are not inconsistent 
with the provisions of this subchapter.” 
It appears there is “discrimination 

... against ... [a] candidate with 
respect to the use of lists of members. 
Section 481(c) LMRDA. Defendants are 
directed, therefore, to make the mailing 
lists available to candidates for 
election to office in former Local 88. 
Sheldon v. O'Callaghan, at 329. 


140.. November 4, 1971 Judge Croake ordered the TOMMAP | 
‘|"to make available to candidates for election to office pe 
lthe former Lecal 88 or New York Branch. . 
lists of all members of the said former Local 88, ee 


(See November 4, 1971 Order of Judge Croake - 
Exhibit DD) 


An Marvin Schwartz, as attorney for Defendant 
IOMM&P in Sheldon v. O'Callaghan, moved to reargue Judge - 
Croake's decision with respect to that portion ordering 
former Local 88 certified mailing list be made available. 
142. Judge Croake signed an endorsement, annexed 
las Exhibit EE, on said motion to reargue which read as 


follows: 


of Masters, Mates, and Pilots, AFL-CIO, moves 

for reargument . The memorandum decision of 

this court, dated October 1d, 1971, in part, 

directs defendants to make available to. 

candidates for office in the former local 

88 certified copies of the mailing list of 
members pursuant to the Labor-Management 
. Reporting and Disclosure Act § ‘HB1(c)(e). : 


| ae 
The defendant International Organisation 
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Defendant now seeks, in his moving papers, 
relief from a remedy which was not granted. 
The court has not been requested in the 
complaint, nor has it ever ordered that 
plaintiff obtain “physical possession of 
mailing lists.” This new issue is not 
properly presented tn this motion for 
reargument . 


The motion to reargue is granted. Upon a 
review of all the circumstances, including 
the many letters with enclosures submitted 
by the parties, the decision of this court, 
dated October 19, 1971, 1s adhered to. 


SC ORDERED 


Dated: New York, N.Y. 
November 15, 1971 


143. Sy November 15, 1971 the American Sank arc 

| Trust had received 4245 ballots. 
(See Exhibit N). 

148. Gn December 1972 Marvin Schwartz on behalf 
| of Defendants O'Callaghan, Caldwell and Lowen and the 
IOMM&P appealed from Judge Croake's November 4, 1971 order. 
Annexed a3 Exhibit Jf 18 a copy of that Notice of Acpeal. 

December 8, 1972 Marvin Schwartz also filed 
| @ Notice of Appeal annexed hereto as Exhtoit KK, appealing 
from Judge Croake’s November 15, 1971 endorsement. 

July Il, 1972 the parties to that action 
before Tudge Creake stigulated to discontinue the appeals. 
Annexed as Exhibit LL is a copy of 
Discontinuance. 

147. “No candidate, whose request for a copy of the 
48 membership liat was denied by the TOMM&P Interna- 
tional Balict Committee on August 30, 1971 (See 4137), was 


provided with a copy of said list subsequent to Judge Croake's 
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November 15, 1971 endorsement order and prior to December 2°, 
1971. : 
Dated: New York, New York 


December 13, 1974 
Respectfully submitted, 


PAUL J. CURRAN ; 
United States Attorney for the 
Southern District of New York 
Attorney for Plaintiff 
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BY-LAWS OF THE 130462 ! : 
OFFSHORE DIVISION 
PREAMBLE 


We, the members of the International Organiza- 


tion of Masters, Mates an¢ Pilots, for the safe- 
guarding of dem, atic procedures and the rights 


the membership tn an organization predom 
nantly seafaring and for the promction a 


imprevement of our economic welfare and profes ; 
sional standards that the beat interests of the ’ : 
' membership may be better served, do hereby adopt : 


these By-Laws of the Offshore Division. 


ARTICLE I 
AUTHORITY OF THE MEMBERSHIP 


Fuil and final authority of the Offshore Divis: 
shall reside in the membership. This authority 


shall be delegated or exercised by the memberah:y 
at reguiar or special meetings, or when properly 
nitiated by membership referendum. In between 
referenda or meetings or at other times when the 
membership cannot exercise their authority as pro- 
herein this authcrity shall be exercised by 
shore Division Executive Council or by the 
fuly elected officials. Nothing in these By-Laws 
al! be construed as removing the full and fina! 
the membership 

Any je or Section within these By-Laws 
that is in direct conflict with any State or Federa! 
law shal! be inoperative, but the same shall not 
instrument in its entirety. 
This body shall be known as the Internationa! 
Organization of Masters, Mates and Pilote—O@f 
sre Division. It shall be referred to in these 
y-Laws as the “Offshore Division”. 


ARTICLE II 
ELIGIBILITY FOR MEMBERSHIP 
Section J 
} ’ i" Persons eligible for membership in this Or- 


ganization shall possess a valid United States 
Coast Guard Merchant Marine Officer’s license, 
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certificate, or other evidence of professional 
capability. 

b) No applicant may be admitted to membership 
and nce member may be ermitted to transfer 
from another subordinate body unless the ratio 
uf members in the Offshore Division, to the number 
of jobs under Offshore Division contracts, is less 
than 1.5 to 1. When such conditions exist first all 
members wishing to transfer from other subordi- 
nate bodies of the International may be admitted. 
Shen applicants may be considered for member- 
ship. The ratio described herein shal] be subject 
to annua! review and may be amended by the Gen- 
era) Executive Board. 

c) Membership in the Offshore Division shall be 
subject to the provisions of the International Con- 
stitution. 

d) Applicants can only ship when no member is 
available, and remain on board for one voyage 
only, but in no event longer than ninety days. 
Section 2 

The Offshore Division Executive Council may 
create a special unit for persons receiving retire- 
ment benefits from any retirement program nego- 
tiated by, or administered by, the Organization. 


ARTICLE If 
ELECTIVE OFFICERS AND TENURE 


Section I 

a) The elective officers of the Offshore Division 
shal] consist of: International President; Interna- 
tional Executive Vice President, International 
Secretary-Treasurer , Vice-President (Atlantic) ; 
Vice President (Pacific); Vice President (Gulf), 
and the officers listed in (b) below. 

b) Offshore Ports shall be classified on the basis 
of requirements of service to the membership. 
Initial Port classifications shall not be down raded 
for a minimum period ef five (5) years following 
the adoption of these By-Laws. There shall be 
elected Port Agents and/or Executive Assistant 
Port Agents and/or Assistant Port Agents in the 
following locations: 
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ARA™ 
pe ‘NEW ORLEANS 
GALVESTON 
BOUSTON 
PORT ARTHUR 
WILMINGTON 
NORFOLK (CALIFORNIA) 
JACKSONVILLE SAN FRANCISCO 
MOBILE PORTLAND 
SEATTLE 
c) Field Representatives shall be elected ini- 
tially for the following locations: 
CORPUS CHRISTI SAVANNAH 
CHARLESTON SOUTHEAST 
HONOLULU FLORIDA 
TAMPA 
PUERTO RICO 
ad) Additions to the Ports or reclassification of 
Port listed in (b) and (c) above shall be deter- 
mined by the Offshore Division Executive Council 
Section 2 
The term of each office shall be three (3) years 
or until a successor is elected. 


ARTIiCLE IV 
MINIMUM QUALIFICATIONS FOR 
ALL CANDIDATES 


BOSTON 
PROVIDENCE 
NEW YORK 
PHILADELPHIA 
BALTIMORE 


Section 1 

No member shall be a candidate for office unless, 
at the time of nomination: 

a) he has been a member of the Offshore Div 
sion for at least four (4) years, two of which shall 
be immediately prior to the nomination; and 

b) he is a member in good standing as provided 
in Article UI, Section 4 of the International Con- 
stitution. 

Section 2 

The licenses or certificates of all candidates shall 
be valid. 
Section £ 

Nominees shali be men of good moral character. 
They shall not have been convicted of a felony 
within the last five years prior to their nomination, 
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nor 
trit i or the me 
trust such a 

officia!, accepting a bribe as a union 
conspiring to subvert the urion contract 
Section 4 

No member may be a candidate for more than 
one paid elective office in any election 


y be an active member of a1 
t the express consent of the 
Genera! Executive Board of the Organization. Me 
shal] submit an af it attesting that he is not in 
violation of this provision. 
Section 6 
All provisions of these By-Laws relating to elec 
tion processes and the positions of officers and 
representatives as defined and enumerated herein 
all be effective for the term of office commencir 
nuary : 
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ARTICLE V 
NOMINATIONS AND ELECTION 
OF OFFICERS 

Section J 

Nomination of officers of the Offshore Division, 
except the Internationa! President, International 
Executive Vice President, and International Sec- 
retary-Treasurer, shall be made « 
of June of each election year 
be made by any member in good standing and shall 
be signed by at least two members in good stand- 
ing. Nominations shall be in writing* and be for 
warded to the International Secretary-Treasurer 
The International Secretarv-Treasurer sha!) 
pare a list of all ncminees. Thi ] 
the fullest publicity w 
in the offices and meet 
Division. 

* Shall include telegraph, radiogram or similar 
communications. 


Section 2 

Only those candidates who shall have notified 
the International Secretary-Treasurer, in writing 
within ten (10) days after the close of the nomi- 
nating period that they will accept the nominstion, 
shall have their names placed on the ballot. The 
acceptance shall include a certification that he is 
not prevented from holding office by any provision 
of the Labor-Management Reporting and Dis- 
closure Act of 1969 or by any provision of these 
By-Laws or the International Constitution. 

International Secretary-Treasurer shall 

vrepare a list of all acceptances and this list 
shall be given the fullest publicity which shall 
include its posting in the offices and meeting rooms 
of the Offshore Division. 
Section 3 

The Internationa] Ballot Committee, elected in 
accordance with the International Constitution, 
shall supervise the election of officers of the Of- 

Division, The election shal) be conducted 

} lmpartia! Balloting Agency selected by 
the Convention subject to the same rules and con- 
ditions outlined in the International Constitution 
for International elections, except as specifically 
provided for in these by-Laws, 
Section 4 

There shal] b« a minimum of a ninety (90) day 
voting period f xe election of officers simulta- 
neous with e@) } iter At 
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Executive Board. 
The newly-elected officiala shall take office on 
January 1. 


ARTICLE VI 
DUTIES OF OFFICERS 


Section J ; : 
International President-- The International 
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President shal! be the Executive Officer of this 
Division and shall, with the complete assistance of 
ali members of the Offshore Division Executive 
Council, enforce the Internationa! Constitution and 
these By-Laws. He shall enforce all provisions of 
the Offshore collective bargaining agreements and 
shall act as Chairman of the Negotiating Com- 
mittee, or designate a Chairman. He shall settle, 
if possible, al! disputes, interpretations, grievances 
or complaints arising over such enforcement, or 
lack thereof, In assuming those responsibilities, 
the International Secretary-Treasurer, the Inter- 
nationa! Executive Vice President, the Vice Presi- 
dents, the Port Agents and Assistant Port Agents 
shal! function under his direct supervision and 
orders. He shal] have the right to attend and 
express his views at any meetings. It shall be the 
explicit responsibility of the Internationa! Presi- 
dent not only to enforce the Shipping Rules fully 
and equitably, but also to provide for the proper 
maintenance of al] shipping records. He shall 
employ such administrative and professional per- 
sonnel as are needed to effectively operate the Off- 
shore Division. 

He shal] be a Delegate to all Conventions of the 
International Organization of Masters, Mates and 
Pijots. He shall, as Executive Officer of this Or- 
ganization, be an ex-officio member of al] commit- 
tees of the International Organization. When 
available, he may chair any membership meeting. 
Section £ 

International Executive Vice President—It shall 
be the duty of the International Executive Vice 
President to assist the Internationa} President in 
the discharge of his duties, as outlined in Section 
} of this Articie, and such other duties as the 
Organization may require. The Internat‘nnal Ex- 
ecutive Vice President shall act for the Interna- 
tiona! President when the latter is not able to per- 
form the ‘ties of his office. 

Section $ 

International Secretary-Treasurer—-The Inter- 

nationa] Secretary-Treasurer shall receive all 
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monies payable to the Offshore Division and issue 
officia] receipts for same either directly or through 
its authorized officers. He shal! be responsibie for 
all records, any bonds, or any other finances or 
properties belonging <o the Offshore Division. All 
financial records and accounts shall be kept in 
accordance with accepted accounting procedures. 
They shall be subject to an annua audit by a 
Certified Public Accountant. The annual financia! 
reports shall be published in the Organization's 
official! publication. He shall sign all checks in pay 
ment of the Offshore Division's obligations. He 
shall pay the salaries of employees of the Divisior 
and shall reimburse them for properly documented 
expenses. In the absence of the International Sec- 
retary-Treasurer, which will include vacation, sick 
leave, leave of absence or any leave where during 
such period ne relinquishes his duties, the Inter- 
rational President, or the Internationa! Executive 
Vice President, or the Offshore Division Vice 
President, in that order, shal] have authority to 
sign checks and carry out his duties. 


He shall keep on file the origina) proceedings of 
all regular and special membership meetings and 
those of the Offshore Division Executive Council 
He shall have posted the true copies of Executive 
Council minutes on the bulletin boards in the meet- 
ing rooms of the Offshore Division not jess than 
twenty-four hours prior to the next membership 
meeting. He shal) issue all applicant cards, mem- 
bership books, retired member cards (if any), 
transfers, and withdrawal cards. He shall, at the 
pic ii of his term of office, or earlier if re- 
called, surrender to his successor all books, papers, 
funds and any and all properties belonging to the 
Offshore Division. 


Section 4 

Vice President—The Vice Presidents shal! 
ordinate the activities of the Port Agents, Execu- 
tive Assistant Port Agents, and Assistant Port 
Agents under their direction and shall perform 
such specific duties as are assigned to them by the 
International President. They shall take appropri- 
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ate action to assure that members are informed of 
Union affairs, that vessels are properly manned, 
that disputes are settied and that the collective 
bargaining agreements are effectively and uni- 
formly enforced. They may act as the Chairman 
at a membership meeting in any Port under their 
supervision. 
Section 5 

Port Agents, Executive Assistant Port Agents 
and Assistant Port Agents—Port Agents, Execu 
tive Aasistant Port Agents and Assistant Port 
Agents shall be responsible for the efflaient and 
orderly conducting of business at the port office 
to which they are elected. Port Agents, Executive 
Assistant Port Agents and Assistant Port Agents 
shal] perform other duties required by the Vice 
President for the area. 


ARTICLE Vil 

SALARIES OF ELECTED OFFICERS 
Section 1 

The salaries and benefits of elected Officers of 
the Division shall be determined by the member- 
ship of the Offshore Division. 
Section £ 

Officers shall receive reimbursement f 
able expenses incurred in performing 
Such reimbursement shal! be made upon su 
sion of application or completion cf procedures 
which shall be determined by the International 
Secretary-Treasurer after consultation with the 
Division’s Certified Public Accountant. 
Section 8 

All paid elected officials shal] be ben 
ing to the provisions of the Federal Law. The 
premium thereon shal! be paid by this Division 
Section 4 

During their terms of office, elected officers shall 
not be registered on the shipping lists nor shall 
they be employed on any vessel without approval 
of the Offshore Division Executive Council 
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ARTICLE Vil 135°8 
MEMBERSHIP MEETINGS 
Section I 
The regular meetings of this Division must be 
held in all major Porte on the second Wednesday 
of each month at 1400 or, if # job call occurs at 
1400, immediately afte: job call. Should any 
of these meetings be a holiday, the meeting shal. 
convene the next day at the regular time. 
Section 2 
Special meetings may be called on forty-eight 
hours advance notice (Saturjays, Sundays and 
holidays excluded), in any Port by the Interna- 
tional President or by a majority vote of the Off- 
shore Division Executive Council. Notice of a 
special meeting and its stated purpose shal! be 
posted on the Organization’s bulletin boards and 
all contracted ships in port alerted. No other 
business than that for which the meeting was 
called shal] be transacted 
Sectton 8 
t all meetings not less than twenty-five percent 
(25%) of the membership registered for shipping, 
with a minimum of fifteen members, shell con- 
stitute a quorum for the transaction of business 
Sectton 4 
At regular or special membership meetings, th 
Port Agent shall be Chairman. In the absence o 
the Port Agent. another elected official! shall be 
designated Chairmen. 


ARTICLE IX 
OFFSHORE DIVISION EXECUTIVE 
COUNCIL 


Sectwn 1. Composition 
The Offshore Division Executive Council sh 
he composed of the following elected officers: 
Internationa] President 
International Executive Vice President 
International Secretary-Treasurer 
Vice President-—-( Atlantic) 
Vice Prveident— (Pacific) 
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Vice President (Gulf) 
Port Agents from the following Ports: 
Atlantic Coast—-Encompassing area from 
Canadian-Maine border to and including Sa- 
vannah, Georgia. The ports in this area are: 
Boston Philadelphia 
Providence Ba)timore 
New York Norfolk 
Gulf Coast—From south of Savannah to 
Mexican border including Brownsville, Texas. 
The ports im this area are: 
Jacksonville 
Mobile Houston 
New Orleans Port Arthur 
Pacific Coast—From Mexican border to Ca- 
nadian border, including Alaska, Hawaiian 
Islands and the Philippines. 
Wilmington, California 
San Francisco 
Portland, Oregon 
Seattie 
Section £. Meetings and Authority 
a) The International President shall be Chair- 
man of the Offshore Division Executive Council. 
The Council shall convene on the call of the Inter- 
national President or by request of a maiority of 
its members. The time, date and place of the meet- 
ing shal] be determined by the party calling for 
the meeting. There shall be at least one meeting 
of the Counci] each calendar year. A majority of 
the Council mernbers shall constitute a quorum 
b) The Offshore Division Executive Council 
shall have the authority to consider and act on 
any and ai} matters affecting the Offshore 
Division. 


Galveston 


ARTICLE X 
COMMITTEES 


Section 1. Membership Committee 

A Membership Committee shal! be established 
by the Offshore Division Executive Council and 
shall consider any and all applicants for member- 
ship and transfers. Rules and procedures for the 
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operation of the Committee shall be developed by 
the Executive Council. 
Section 2. Strike Committees 

A Strike Committee of a minimum of three 
members in each port shal! be elected at regular 
or special membership meetings whenever the cir- 
cumstances warrant. This committee shall elect 
its own Chairman. Such committee shall coord)- 
nate its functions with the Negotiating Committee 
and the regularly elected Officers. It shall be its 
duty to establish picket lines and otherwise make 
the strike complete and effective. Picket cards 
shal] be issued and complete and accurate records 
maintained. 
Section $. Negotiating Committee 

A Negotiating Committee consisting of the In- 
ternational President, International Executive 
Vice President, International Secretary-Treasurer, 
the Vice Presidents, twelve members from the 
Atlantic Coast, eight members from the Gulf 
Coast and eight members from the Pacific Coast 
shall prepare contract demands and approve tenta- 
tive settlements of any contracts affecting the OA- 
shore Division. The Negotiating Committee by ita 
majority vote shal! have the authority to call a 
strike against an Employer or Employers. A 
majority vote of this Committee shall required 
before a proposed contract is presented to the 
membership in referendum ballot, for ratification 


ARTICLE XI 
INCOME AND ASSETS 


Section 1 

The income cf this Division shall include initia- 
tion fees, dues, assessments, interest on bonda, 
stocks, bank deposits, service fees, and money re- 
ceived from any other source. 
Section £ 

Effective October 1, 1970 the dues for members 
shal! be $75.00 per quarter. Dues to be payable 
uarterly, semi-annually or annually in advance. 
rom this amount the necessary International 


ues shall be paid to the International Organiza- 

m. Also effective October 1, 1970, applicants 

waiting membership in this Division shall pay a 
service fee of $75.00 per quarter, payable in ad- 

An amount equal to the current Interna- 

1 Dues shal] be deducted from the service fee 

warded to the International Organization. 

The initiation fee for an applicant who had 

an origina) license issued less than one year prior 

to the date of application, military service ex- 
cluded, shal! be $1,000. 

b) The initiation fee for an applicant who has 
had an original license for one year or over but 
less than five years as of the date of his applica- 
tion, military service excluded, shall be $2,000. 

¢) The initiation fee for an applicant who has 
had any license five years or over from the date of 
issue of the origina) license to the date of appli- 
cation, military service excluded, shall be $3,000. 

d) Effective January 1, 1972, all initiation fees 
received by the Division shall be paid to the Inter- 
national Organization as they are received. 

¢) For matters not specifically covered in this 
Section 3, applicants shal! be covered by the ap- 
plicable provisions of the International Con- 
stitution. 


ARTICLE Xli 
CONVENTION DELEGATES 

Section 1 

Nominations and election of Delegates and Al- 
ternates to the International Convention shall take 
place at the same time and in the same manner 
as proviced for other elected officers. 
Section 2 

The International Presider’, International Ex- 
ecutive Vice President, I* »national Secretary- 
Treasurer, anu Offshore Division Vice Presidents 
shall be Convention delegates by virtue of their 
office. All other delegates shall also be elected by 
secret referendum ballot in accordance with the 
International Constitution. 
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ARTICLE XI ** 
RESIGNATIONS, VACANCIES AND 
BY-ELECTIONS 


Sestion 1 

Any officer of this Division, providing no charges 
of violating his oath of office or illegally using such 
office for personal gain are pending against hi 
may resign from office. Such resignation shal) be 
dated and shall be presented in writing to the 
International President or Internationa] Secre- 
tary-Treasurer. 
Section 2 

If @ vacancy in any elective Offshore Division 
office occurs by death, resignation or other: 
where the unexpired term is leas than two years, it 
shall be filled pro tem by the Offshore Division 
Executive Council unti] the next election. 
Section 8 

Filling a vacancy in any elected office for an 
unexpired term in excess of two years shall be 
determined by a referendum election. Nomina- 
tions for such unexpired term shall follow the 
procedure outlined for regular nominction for 
officers. The ballot shal) be prepared and the ref- 
erendum conducted in the same manner ag the 
regular election of officers. The interval between 
the vacancy and the completion of the referendum 
election shall be filled as mentioned in Section 2 
of this Article. 


ARTICLE XIV 
TRANSFERS, AND TERMINATIONS 
OF MEMBERSHIP 


Section 1. Transfer to Another Subordinate Body 

@) A member may transfer to another subordi- 
nate body of the Organization only with the 
approval of that subordinate body. 

b) Until the member is accepted by another 
subordinate body he shall remain a member of 
the Offshore Division and sha!] continue to fulfill 
all his obligations to the Offshore Division. 
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c) No member shall be eligible for tranafer out 
of the Offshore Division unless he is square on the 
books, and no money paid in advance shall be re- 
funded or transferred. 

d) No transfer shal! be granted during any 
general strike, lockout or Work stoppage. 

Section 2. Transferring Into the Division 

a) Members may transfer into the Offshore 
Division only with the consent of the Membership 
C nittee. Transfers will be considered by the 
yp Committee only if there are mem- 
ship vacancies as described in Article i, 
Section 1 (b) ef these By-Laws. In such event the 
Membership Committee will act on the transfer 
and, if approved, the member shall be admitted 
and declared a member of the Offshore Division. 

b) Any member of another subordinate body 
of the Organization whose application for transfer 
of membership is approved on or after October 1, 
1970 must also pay the difference in the amount of 
the initiation fee he had paid and the then current 
Offshore Division initiation fee. 

Section $. Termination of Membership 

3) Any member of the Offshore Division may be 
issued a withdrawa! card. Such requests must be 
Members issued withdrawal cards 
1] relationship with the Offshore Divi- 
wish later to rejoin the Organiza- 
they shal] be treated as any new applicant. 

b) If a member loses membership for non-pay- 
ment of dues he may only regain his membership 
in the manner of any new applicant 

Section 4. Active Duty in Armed Forces 

Any member who is in good standing at the time 
he is drafted for active duty in the Armed Forces, 
shall be relieved of the responsibility of paying 
dues for the period he is involuntarily retained in 
the Armed Forces. However, he shall keep the 
international Secretary-Treasurer advised of his 
military status and his legal address and main- 
tain communication with the Division. 


Any member who volunteers, enlists, or re- 
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enlists after being drafted, shal! not be relieved of 
the responsibility of paying dues. Such a member 
must, if he wishes to remair, a member in good 
standing, continue to pay his dues, or he shali 
terminate membership. 

Section 5. Membership Card and Book 

a) Members shall issued membership cards 
or books. Applicants may be issued Applicant 
Cards. Retired members may be issued special 
identification forms. 

b) Any member who is expelled, suspended, 
withdrawn or transferred from this Division must 
deposit his membership card with the Interna- 
tional Secretary-Treasurer. 


ARTICLE XV 
RECALL OR SUSPENSION OF 
OFFICERS 
Section 1 


Any elected officer of this Division may be re- 
called by a secret majority referendum vote of the 
Division's membership. Such a referendum may be 
initiated by a two-thirds (4%) majority vote of the 
Offshore Division Executive Council or by a peti- 
tion signed by twenty-five percent (25%) of the 
members in good standing. 

Section £ 

During the secret referendum referred to in 
Seetion 1 above, the elected official may be sus- 
pended under such conditions and circumstances 
as the Offshore Division Executive Councii may de- 
termine, by its two-thirds (48) majority vote. 
Section $ 

If the majority of the membership vote is t 
recall the elected officer, he shall thereupon be 
removed from office and all salary and benefits 
shall immediately terminate. 

If the majo: ity of the membership vote against 
the recall of the elected officer, he shall be cleared 
of all charges and fully restored to his office. 
Section 4 

An impartial balloting agency shal! conduct all 
referenda required by this Article. 
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ARTICLE XVI 
MISCONDUCT AND TRIAL 
PROCEDURE 


Section 1. Basis for Charges 

The basis for charges & ainst any member of 
the Offshore Division shall as follows: 

a) Violation of any provision of the Interna- 
tional Constitution or these By-Laws. 

b) Disobedience of any reasonable regulation, 
rules, orders, Mandates of the International or 
the Offshore Division. 

c) Violation of the oath of loyalty to the Divi- 
gion or to the International. 

d) Abuse of fellow members by libelous or 
slanderous communications. 

e) Secession or fostering same. 

Section 2. Place of Trial 

Any member of the Organization whose acts 
form the basis for charges as set forth in Section 
1 above, shall be tried in the Port in which he is 
or was last registered. 

Section $. The Form of Charges 

When charges re made against any member of 
the Division, the following requirements must be 
met: 

a) The charges must be written and presented 
to the International Secretary-Treasurer. 

b) The charges must include the approximate 
time and place of the offense commi ‘ 

c) The charges must be signed by the com- 
plainant. 

d) A copy of the charges shall be furnished to 
the accused by personal service or by registe 
letter to his lasy known address. 

In addition, a copy of the charges shall be 
posted on the bulletin board in the Port Office. 

e) Any member against whom charges have 
been made may plead guilty to one or more of the 
char In the event a member does plead guilty, 
his plea of guilty must be accompanied by a writ- 
ten waiver of his rights under this Section, and 


shall also state that he authorizes the Trial Com- 
mittee to assess a fine or impose discipline without 
his presence. 
Section 4. Selection of the Trial Committee 

When charges against a member of the Division 
are properly preferred, & Trial Committee shall be 
selected at the first regular membershi meeting in 
the Port where the charges are m after the 
charges have been served. However, if the Off- 
shore Division Executive Board by its majority 
vote, believes that the charges are entirely without 
merit, the charges shall be dismissed forthwith. 

a) When the Accused is Present: 


The presiding officer at the meeting shall draw 
seven names. If any member declines to serve on 
the Tria] Committee another name shall be drawn. 
The accused member and the charging member 
shall each have the right to strike four names. The 
first three of the names remainin shal) constitute 
the Trial Committee, two of which shall constitute 
a quorum. 

b) When the Accused is Not Present: 

When charges are properly made against any 
member of the Division and are properly served 
against the member of the Organization, and when 
said member is not present when the Trial Com- 
mittee is selected, the procedure shall be as 
follows: 

The accused may designate any person to act as 
hig representative and in such event, the procedure 
for the selection of the Trial Committee shall be 
the same as if the accused was present. In the 
absence of such designated representative for the 
accused, the presiding officer at the meeting shall 
draw seven names. If any member declines to 
serve on the Trial Committee, another name shall 
be drawn. These seven names shal] constitute the 
Trial Committee, five of whom shali constitute a 
quorum. 

If the quorum for a Port's regular meeting is 
Jess than twenty, the presiding officer shal} draw 
five names. If any member declines to serve on the 
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Trial Committee, another name shall be drawn. 
These five names shall constitute the Trial Com- 
mittee, three of which shall constitute a quorum. 
Section 5. Trial Committee Procedure 

a) By majority vote the Tria] Committee may 
apply te the national headquarters of the AFL- 
CIO for the designation of the impartial chairman 
who shall be without vote and whose responsibility 
shall be to conduct the trial] in a fair and impartial 
manner. 

b) The Tria! Committee shal! not convene until 
the accused has a reasonable opportunity to pre- 
pare his case. 

c) The accused may be represented by counsel 
of his choice and a written record shal! be made of 
al) testimony and documents submitted at the 
hearing. 

ad) The accused shall be afforded a full and fair 
hearing which shall include the right to call wit- 
nesses on his own behalf and to croas-examine any 
adverse witness 

e) In the event the accused member does not 
appear after he has been given a reasonable time 
to prepare his defense, the Tria] Committee shall 
proceed with the trial and a written record shall 
be made of all the testimony and documents sub- 
mitted at the hearing. 

f) The Trial Committee shall render its findings 
and judgment in writing to the members at a 
regular meeting. 

g) The decisions and penalties that the Trial 
Committee may impose may consist of reprimands, 
fines, suspensions, revocation of certain privileges 
of membership, and expulsion. 


Section 6. Appeals 

a) The written record of the testimony before 
the Trial Committee and the documents submitted 
to the Trial Committee shall be kept on file by the 
Internationa) Secretary-Treasurer for the purpose 
of appeals. 

bj) All appeals must be ‘taken within fifteen 
days from the date of the indings of the Trial 
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Committee were presented to the regular meeting. 
The appellant shall mail a written notice of appeal 
to the international Secretary-Treasurer and the 
notice shal! clearly state that an appeal is being 
taken from the particular decision in the particu- 
lar case. 

c) Pending any appeal, the decision appealed 
from shall remain in full force and effect unless 
otherwise decided by a majority vote of the Of- 
shore Division Executive Council. 

d) Appeals shal) be made to (1) the Offshore 
Division Executive Council; and (2) the Genera! 
Executive Board; and (3) the International Con- 
vention. 

e) The date when an appeal will be considered 
by any of the above appellant bodies may be fixed 
by it, and notice of the date shal] be served per- 
sonally or by registered mail on the accused 

{) The accused sha}] be accorded the right to 
appear before the appellate body and present 
argument on the case. 

g) In the discretion of the body hearing the 
appeal, appeals shall be heard either on the record 
made before the Trial Committee or by a hearing. 


ARTICLE XVII 
RULES OF ORDER 


The following Rules of Order will be utilized at 
all regular membership meetings: 

1) Call to order by the Chairman 

2) Roll call of officers 

3) Reading minutes of last meeting 

4) Admission of new members 

5) Reports of officers 

6) Reports of Committees 

7) Unfinished Business 

8) Good and Welfare 

9) New Business 

10) Adjournment 

Where not otherwise provided for in these By- 
Laws, Roberts’ Rules of Order shall prevail. 


ARTICLE XVIII 
AMENDMENTS TO BY-LAWS 
Section J 

These By-Laws may be amended by a secret 
majority referendum vote of the Division's mem- 
bership. 

Proposed amendments may be submitted to such 
membership vote by either a majority vote of the 
Offshore Division Executive Council or by a peti- 
tion signed by fifteen percent (15%) of the Di- 
vision’s members in good standing. 

Section 2 

An impartial] balloting agency shall conduct all 

referenda required by this Article. 


ARTICLE XIX 
EFFECTIVE DATE, INTERIM 
MEASURES 


Section 1 

The provisions of these By-Laws shal] become 
effective January i, 1972 unless otherwise pro- 
vided. The provisions of prior Offshore Local cn. 
stitutions or By-Laws shall be null and void as of 
December 31, 1971 except as outlined below. 
Section 2 

In order to accomplish an orderly transition toa 
national division structure and during the change 
preserving democratic and historical methods of 
conducting business the following procedures shall 
apply: 

a) All elective offices of the Offshore Division 
shal] be open for nominations during the month of 
June, 1971. An election shall be held simultane- 
ously with the election of International Officers. 
Only those candidates who have notified the Sec- 
retary-Treasurer of their Local, in writing, within 
ten (10) days of the close of the nominatin 
period, that they will accept the nomination, sha. 
have their names placed on the ballot. Prior to 
July 1, 1971 each Local shall elect a Ballot Com- 
mittee which shal) certify the eligibility of each 
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accepting candidate, to the ne Secre- 
tary-Treasurer. Upon certification by the inde- 
pendent balloting agency the new officers sha!! 
assume office January 1, 1972 and shall hold such 
office for a three-year term or until their succes- 
sors are elected. 

b) Except as specifically provided by Conven- 
tion action and membership referendum, the exist- 
ing election procedures of the respective Offshore 
Locals in effect as of October 1, 1970 shall be 
followed. 

c) Candidates for elections to the respective 
Port Official offices shall be restricted to the mem- 
bers of record of the Local as of July 1, 1971 for 
the 1971 election. 

d) Nominations for such elected Officials shal! 
be restricted to the members of record of the Local 
as of July 1, 1971 for the 1971 election. 

e) Voting for such elected officials shal! be 
restricted to the members of record of the Local 
as of July 1, 1971 for the 1971 election. 

f) Field Representatives-—Initially, Field Rep- 
resentatives are designated to cover persons for- 
merly representing the Organization in outports of 
Locals. For the time being, such Field Representa- 
tives shall be designated in the same fashion as 
provided under the existing procedures of any 
former Local which so employs them. 

g) There shall be no reduction of any existin 
staff or _ existing benefits in any Port. By sta 
is meant personne! employed in the operation of 
any former Local including attorneys, sccountants, 
etc. 

h) Offshore Ports shall be classified on the basis 
of requirements of service to the membership. 
Initial Port classifications shall not be down- 

aded for a minimum period of five years fo!- 
owing the consolidation of the but may be 
upgraded by action of the Internationa] Subcom- 
mittee upon increased service requirements 
to the membership. 

{) For the transitional term of office, the Ne / 
York Port Agent shall also be the Vice President 


(Atlantic); the San Francisco Port Agent shall 
a be the Vice President (Pacific) and the 
Galveston Port Agent shall also be the Vice Previ- 
dent (Gulf). For al! elective terms of off e 
subsequent to the transitional term (January «, 
1975). Offshore Division Vice Presidents shall be 
elected in regular election by a majority vote of 
the membersnip of the Offshore Division. 

}) All initiation fees and dues for the Offshore 
Division shall be remitted to the International 
Organization and the International Office will pay 
all expenses for the Offshore Division. Adequate 
time wil] be allowed for former Locals to clear up 
their monetary affairs and the remission of monies 
from the former Locals to the International Or- 
ganization may not be required to commence prior 
to January 1, 1972. 

k) The number 


of personnel, the level of serv- 
ices, and the individual port facilities in €~istence 
at the time of consolidation shall be maintained. 

1) Loeal’s assets shall remain with the member- 
ship of the Local 

ma) Not later than January 1, 1972 the Inter- 
national shal] establish and maintain a revolving 
fund in each Port where such has been the prac- 
tice. The level] at which the revolving fund must 
be maintained in what was formerly the Local 
Headquarters port shall be sufficient to cover the 
following: The equivalent of not less than three 
months’ salaries and sufficient funds to pay inci- 
denta] expenses. Salary checks shall be issued 
through the office of the Port Agent (formerly 
Executive Officer of the Local) and shall be issued 
in accordance with the past practice of the Local 
on a weekly, semi-monthly or monthly basis. 

n) Unless otherwise dete: mined by the member- 
ship of the former Local, ‘..e present location of 
any building owned by a Loca] shal] remain in 
that same location. The Offshore Division shal) 
pay an adequate rental to the owner or “member- 
ship corporation” to cover the operating expenses 
of the building for the space occupied by the Off- 
shore Division. The Offshore Division shall honor 
all existing leases, leaseholds and contracts. 
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Adie ¢ 
o) Effective October 1, 1970 és and duties 
of the officers of former Offshore Locals shail be 


changed to those outlined in these By-Laws. Regu- 
lar elections shal] be held as required by the Con- 
stitutions or By-Laws of former Offshore Locals 
unless changed by these By-Laws; until the elec- 
tion of all officers required in subsection (a) of 
this Section 2. No person elected by the member- 
ship of former Loca) shall receive compensation 
or benefits jess than those which would have beer 
paid during his term in Local Office, if he is not 
— in the election required in subsection 
a). 
Section 8 


During this transition to a national division 
structure, the officials of the Offshore Locals shal! 
maintain the traditiona) high standards of fiduci- 
ary responsibility. Therefore, any By-Law changes 
affecting terms of office, salaries or benefits of 
officers or any liabilities that are initiated or in- 
curred after the 1970 New Orleans Constitutional 
Convention adopted the new International Consti- 
tution, shall in no way obligate this Offshore 
Division unless specifically approved by its Execu- 
tive Council. 

However, the salaries and benefits of elected 
officers and employees of the Division shal! be in 
accordance with the duties and responsibilities of 
their office. It is recognized that certain inequities 
may exist at the time of adoption of these By- 
Laws. Such inequities shall be eliminated by the 
Offshore Division Executive Council, and there- 
after submitted to the Division’s membership for 
. atification. 
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ROBERT J. LOWEN 1938 405 

GEORGE K. BALSER 724 130 

CHARLES ©. NORSTPAND 1328 191 
PHILADELPUIN, MOPFOLK, CHARLESTON AND SAVAUMAH 

“pOPT ACENT (BALTIMORE) AND COLNVENTION DELEGATE 

M. WEINSTEIN 508 


EXECUTIVE ASSISTANT PORT AGENT (BALTIMORE) 


CHARLES M. SHOW 510 
| peSTSTRITT PORT AGENT (BALTIMORE) - VOTE FOR ONE 


JAMES R. SILVER 404 
J. Q. CONRAD 228 
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AGENT ( JACKSONVILLE) AND CONVENTION DELEGATE - VOTE FOR ONE 


ROS _ MACALVANAH 20 
» SCOTT 102 


PRESENTATIVE (SOUTHEAST FLORIDA) - VOTE FOR ONE 

JAMES T. RUSSELL 
JOHN a BROWN 
GREGORY J. HATCH 

J. (TERRY) MURPHY 

DIDATE FOR CONVENTION DELEGATE 
FRANK PAUL 115 
CANDIDATES FOR ALTERN ATE CONVENTION DELEGATE - VOTE FOR ONE 


FLOYD HEFNER 98 
JRCOB SPIEGEL 18 


PORTS OF MOBILE AND TAMPA 
PORT AGENT (MOBILC)AND VONVENTION DELEGATE 


FRANCIS E. KYSER 167 


PICLD REPRESENTATIVE. (TAMPA) - VOTE FOR ONE 
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MARIE R 
Netery Public, State of New York 
fo. 41-3301275 - Queeas County 
s@rm Expires March 30, 1973 


BURTON Il, ILALL 
Arronert ann Coussrtion at LAW 
401 Ninoanwar 
NEW YORK, N. ¥. 10018 


451-0114 Janunry 19, 
Gonerad Executive Goard b 
c/o fiobert J, Lowen, ant '3 Secrotory- Treasurer 
Int "2 Org'n of Masters, Mates & Pilots ‘ 
39 Broaduey . ; 
New York, N.Y., 10006 


On age of Lloyd Sheicon, Amos Kocence, Charles Norstrond, 
{ Lawrence Burlingeme, Hency Neceaux, John Seybert, 
oo Morelis, Jaci Sfelt, Ashley Gorden, George Vince, 
Cornelius Coyle, Walter Anderson and Robert Machlva- 
member Of IOMacP and a condidate for cffice in 
for officers of IOMIMP and its Offshore Division, 
conduct of the scald election and from the violations 
ed regacd thereto, Specifically, on behalf of tach of the 
naned above, I appeal) from and prot the violations of law, 
2 in the course of the conduct of ¢ said election, inat are 
specificd hereinbelow, ‘ 


their cfficicl 
teen and directed the printing, publication and 
inP expense, end the use of LOV-MSP 's “malling 
aid of the candidacies of the Said 
re-election, In particular, three 
ure weve S yeibes. published and distributed 
and with the use of IO0Mi:uP's mailin= licta 
th Convent ion Newlsetter on the icso of 
with the ILA," which was publish 
ocument Known as the August 1971 le- 
Pilot, which vas pul 
documens ent 
and bearing 
nesolutions of the 6 Convent Lon 
2 as the Intecnatfaal “arsine Divi 20 50R 
ned," whiecn was published in Novesaber LOF 
published as of ficlal publications «f 10th 
reat, is with discriminatory use of IOMUL:P's mailin- 
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opportunity denied other condidates for office for sinil 
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P, 
i 
aor 
theis Cempaign lite wture and/or Similac use of the mailing 
publication, 


(14)) Ihe menbers of Local 47, Lome, epproximately COO in 
number, were denied the right to vote in the electinn: specifially, no 


netites of the election were sent to thom ond no ballots were scn.u to 
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them, they were given no opportuhity to obtain or to cant bullets, 
they were given no reasonable opportunity to nominate candJ.duate:, 

(414) The printings of ballots was, ae over to:a printey 
in Waltimore who has maintained for many years Close business und oth 
ties with incumbent officers, candidates for re-election with the remult 
that the sold incumbent officers were given: control over the number of 
ballots printed and access to such ballots, 


Contrary to the? eanckb 68 of the IOMM::P Convent ton oe 
viding AKA should conduct the election, and contrary to that, prov 
fon of the IOMMZP Constitution providing that the balloting upenc:/ shail 
prepare the ballot, the ballot was in fact prepared and peinted witnout 
the AAA's participation and outside the control of the AAA, 


(v) Contrary to Art. V, Sectinn 3(d) of the IOMM:P Const st 
ballots were held back from mailing more than thirday days fol 
the close of the nominating period at which: nominatims had been wale 
with the result that incumbent officers, candidates for re-elect ton, 
were enabled to use the results of the affiliation resolution refercndun 
of an adjunct to their own campaigns for re-election, 


(vi) Contrary to the provisions of Axt. V, Section 3(f) 
the IOMMN&P Constitution, the International Ballot Committee ond th 
bellotins agency failed and refused to count several hundred birliots 
thet were nroperly cast and received fox elther or both of the futlowing 
reasons: (a) the ballots, though mailed to the bank within the 990-dny 
voting’ period, were received at the bank after the close of thet reriod 
and/or (b) the ballots though properly mailed to the bank within C 
90-day period were not postmarked on thei outer envelopes. 
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(vii) Contrary to the protisions of the IOMMZP apiesbentsin hapentse) 
and Offshore Division By-Laws which provide that the election be ccnd 
ted, as regerds former local union offices, in accordance with the bro lien 
@ the former local unions, the rights of members of the foumer local 
.wnions were ebridged as follows: | 


(a) the authority of the! local mesberships and of 
the local ballot committees over the clection of local officers, 
as provided for by such local by-laws, was usurped by the Jntveor- 
national Ballot Committee and as a result neither the locel 
memberships nor the local ballot committees were Given .any 
role or participation in the election's conduct; 


(vb) candidates for offices in the New York Branch 
of the Offshore Divsleion were denied copies of the malling 
list of the Branch, despite their requests for the same in 
necordance with that provision of the by-laws of the foracr 
Local 83 which guarantees to any bona fide candidate who 


requcats the same, at cost, a copy of such molling list; arnt 
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(c) contrary to the established election rules of 
the former Local 88 andof the Local 88 Ballot Committec, no 
pignature check of signatures on the outer ballot envelope 
was made nor enobled to be made. 


(viii) The International Ballot Committee was not in fact 
{mpartial or representative of the membership but was partisan in favor 
cf the incumbent candidates for re-election and was pelected in such 
Bshion as to make such partisariship 4nevitable, 


: : 4n a manner and for purposes partisan to the incum- 
bent off] ; International Ballot Committee reversed its former 
position in regard to the counting of non-postmarked ballots after 3 
@munt of postmakied ballots vevealed 2 slight lead on the part of jncun- 
bent officers of the New York Branch and in particular on the part of 
the New York Port Agent and Vice-President-Atlantic of the Offshore 
Divuion; by such reversal of its former position, theInternational ~ — | 
Ballot Committec ruled that non-postnarked ballots should not be counted, | 
theirby ensuring the re-election of such * sumoent officers. 


(x) Candidates for office in ports outside New York and cand‘ 
dates for International Office resident outside New York were denicd @ »# 
reascnabdle opportunity to examine membership and voters! lists and were ra 
denied the right to examine lists of thelr own local. members, all by 
myeacon of di “4minatory rules adopted by the International Ballot 
Committee that required them to come to New York City to examine any 
menbership list and which further required them to mail any literacure 

out through New York City rather than through local mailing agencics. 
11 election notices and the ballot 
\ that mailings to be sent out in port elec- 
tions would be sent through ocal mailinz agencies when in factall such 
moins were required to be sent from New York City; and (bd) that in 
order oO be counted all ballots must be received no lates than Decenber 
21, 1971, the 90c¢h day of the election period, when in fact the LOmscP 
Constiturion peovides that all ballots mailed during the 9Oday period 
should be counted regardless of when they are received, 

‘ : 

(x1i) Wo election was held for the office of Field Repsesen- 
tative, Puerto nico, despite the requirements of the Offshore Division 
Bylaws, Art. "II, Section r(cd. - 


(xi) Th 


© z 
falsely odvised membe a) 
t 1 


“a (xiii) Ho clection was held for the‘offices of Aosistan» 
Executive Dfficer, Executive Officer and/or Financial Officer of the 
Offshdace Division. ‘ 


’ ¢ 


(xiv) Members of Localsh, 24 end ‘15 were denied their rights 


_ to vote in tho election of Vice Prcsident-Gulf of the Offshore Division, | 


d ‘ ‘ 
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(xv) Members of Locale 5, 11 and V4 were denicd their rirhto 
t> voto in the eleotbn of Vice-Presildent-Atlantio of tho Ofl{rhore Division, 


no4 


(xvi) Candidatos running a5 opponents of tho incumpat of ficlalo 
were dated diseriminatorily the right to inepoct and use up-to-date 
Lists of MMGP contract vessels, 


(xvii) There were no adequate safeguerds to ensure o feir 
election; in particular: ' 


~. ‘ i 
bedad 


(a) no signature check ofsignatures on the 
outer envelopes; . 


(bv) the ballots were sent out to many persons inecli- 
gible to vote and, especially as regards ballots received f 
the Inland locals, the dues standing of vobcs was not odequate] 
checked to determine eligibility to’ vote despite provisions 
the I0MM&P Constitution providing therefor; 


(bo) the ballots were not watermakred or other™ 
identified in order to prevent the casting of fraudulent 
4mprope: ballots; Ne 


(a) no list of members end their dues status was 
made available to observers to enninie them to deterbine the 
eligibility of voters to vote; H 


(e) the agency conducting the election never ob‘ 
for use in checking the signatures on the oute- envelopes the 
membership and tcangfer applications maintained by the union 
and its welfare and pension plans; — 


(rt) no check of the eligibility to vote of the 
persons mamed on the voters! list was made; and 


(c) no list of persons from whom ballots we.c 
received was maintained and/or made’ avallable for inspecvion 
by candidetes or cbservers and the numbers of ballots printed, 
the number of ballots left over, the number mailed out, the 
nunber received, etc., were not made availabele to candidates 
or observers, 

(xviii) Approximately 651 ballots veceived by the bani: have 
..*veen neither counted nor accounted for; the ballots here referred to 
are those included in the tmtal of G347 received by the bank and nat 
(P included in the totel of 5716 accounted for in the balloting agency's 
oertification of the election results, 
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i TERNATIONAL ORGANIZATION & MASTERS, MATES 4x? PILOTS 


ImTER NATIONAL VRAMSPORT WORKERS FEDENATION < AAILWAY beh BOM Kaseuvrivaes’ Association 


Founvped 1860 


«! 
Tromas F. O'CALLAGHAN Q Ky , 39 BDaoaowar 
INTERNATIONAL PRESIOENT Tad > . New Yorx. N.Y. 10006 
Rootar J. Lowen OT EN , WHirenace 40508 


CRCAETARY.TacaeyuaeA 


Witcttam M, CaLowaLn i : 
ViC@ PaesroenT n ‘ Cables Dainenoacx 


CERTIFIED MAIL 


Burton M. Hall, Esq. 
401 Broadway 
New York, New York 10013 


Dear Sir: 


In response to your letter of January 5th, following are excerpts from 
the minutes of the IOMM&P General Executive Board meeting of January 25 and 26, 
1972, held in San Diego, California: , : 


: (January 25) : : 
“Item #3 - Appeals - Hold this item in abeyance pending arrival in San 


Diego of International Counsel Marvin Schwartz." 


“a 
(January 26 - morning session) 


“Item #3 - Appeals ~ International Counsel Marvin Schwartz reviewed the 
International Ballot Committee minutes, including the transcript of the 
challenges. He also read the different letters of challenge cubmitted 
on behalf of various defeated candidates. The Minutes, the transcript, 
and the challenge letters were discussed by the General Evecutive Board 
and International Couhsel. ea 


The author of one of the chalienge letters indicated his desire to appear 
personally but he was not present. The General Executive Board instructed 
International Counsel to contact Mr. felt and advise him that the Board 

was waiting for him. The Board agreed to withhold decision on the appeals.” 


. 
. 


(January 26 - afternoon session) 
“Item #3 - Apveals - International Counsel reported that, during his tele- 
phonic conversation with Jack Ofelt on this date, Bro. Ofelt Stated that 
he had originally planned to attend the General Executive Board meeting in 
San Diego, but because of time and weather, decided to convey his appeal to 
the Board through Counsel Schwartz. Mr. Ofelt repeated his points of chal- 
lenge listed in his January 20th letter to Counsel Schwartz who, in turn, 
answered and explained the reasoning behind the action taken by the Interna- 
* tional Ballot Committee in each of the points challenged. Mr. Ofelt also 
informed Counsel Schwartz that he was Planning a visit with Rolla Johnson 
of local 47 to help nim challenge the election. — 


ie . 
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Aftor caroful consideration of all the challenges and tho various docu~ 
monts, it was moved, seconded and carried that the appeals boa doniod.” 


. 


¢ Very truly yours, 


ra RAMLV 
Captain Robort J. Lowon 
‘International Secretary-Treasuror 


RILIvw 


cas Marvin Schwartz, Esq» 
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BURTON I. HALL 
ATTORNEY AND COUNSILLOR AT LAW 


i 401 Droapwar 
NEW YORK, N. ¥. 10018 


431-0114 


« 


March 29, 1972 


4 


James D. Hodgson, U.S. Secretary of Labor 
Labor-Management Services Administration 
U.S. Department of Labor : 
233 West 49th Street 
New York, N.Y, , 


. 


Dear Sir: 


On behalf of Lloyd Sheldon, Amos Koonce, Charles 
Norstrand, Charles Hemming, Lawrence Burlingame, Henry Nereaux, 
John Seybert, Victor Soto, John Moralis, Ashley Gordon, Jack 
Ofelt, George Vance, Nicholas LaRocea, Correlius Coyle, Walter 
Anéerson and Robert McAlvanaah, I renew and resudmit the clection 
appeals previously submitted by me and, in some cases by them. 
The bases of these appeals, as indicated in the appeal letters 
‘previously submitted by me, are those. set forth in the letter 
from me, on their behalf, to the General Executive Board of the 
IOMM&P dated January 19, 1972. In addition, Mr, Burlingame has 
submitted an additional appeal which has withdvaw been withdrawn 
by me; I request that his original letter be re-filed a nd the 
same is hereby re-submitted by me on his behalf, by reference, 

These appeals are submitted as regards the IOMM&P 
International election and the elections of the various “branches” 
or locals there identified. 5 

i 

ye On or about March 2, 1972, I received, under postmark 
of February 29, 1972, a letter trom the IOIMM%P Internaticnal Secre 
‘-tary-Treasurer notifying me that all challenges and appeals from 
the various elections were.denied. We have therefore exhausted 
“ pll remedies. rl ve : 


¥ b} 


Veryotruly yours, 
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POINT VII 
THE SCOPE OF THE SECRETARY'S SUPERVISION 
OF A COURT ORDERED ELECTION IS VERY BROAD; 
IT ALLOWS THE SECRETARY TO DIRECT THE UNION 
TO ABANDON CONSTITUTIONAL PROVISIONS WHICH 
VIOLATE THE LMRDA, NOTWITHSTANDING THE 
COURT MAY HAVE DEFERRED CONSIDERATION OF 
THE IMPROPIETY OF SAID CONSTITUTIONAL PRO- 
VISION AS IN THE INSTANT CASE 

Once it has been established that a violation of 
Section 481 may have affected the outcome of an election 

The court shall* declare the election, 

if any, to be void and direct the con- 

duct of a new election under supervision 

of the Secretary and, so far as lawful 

and practicable, in conformity with the 

constitution and by-laws of the labor 

organization. 09 7.8.C. § 487 (e). 

Congress was committed to making the Secretary's 
intervention in union elections, once warranted, effective 
(Glass Bottle Blowers case at 473) and a supervised elec- 
tion, as we have noted in Point II, supra, is the only way 
to ensure that the influence of a tainted election may be 
eliminated. Further, if the Court orders a new supervised 
election, the order "shall not be stayed pending appeal." 
29 U.S.C. § 882¢d). 

The Secretary's supervisory authority is exception- 
ally broad and his decisions made in connection therewith 
must be heeded by the union. 

The Court of Appeals for the Seventh Circuit in 
*¥ The Supreme Court twice emphasized the word “shall” in 


the Glass Bottle Blowers case (389 U.S. at 468 and 474) and 
indeed such mandate is Clear. 
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Brennan v. Local 551, United A. A&A Imp. Wkers. of A., inc., 
486 F.2d 6 (7th Cir. 1973) recently addressed itself to the 


Secretary's election supervisory powers. In holding that 


the Secretary, and not the union, could determine the date 


the supervised election was to be conducted, the court 


stated: 


The order of June 18, 1973, [directing a 
supervised election] specified a remedy 
which necessarily involves governmental 
intervention and supervision of a criti- 
cal aspect of the union's activities, 
namely its election process. In order 
to achieve the purpose of the statute, 
the Secretary must be afforded a wide 
range of discretion in discharging his 
supervisory responsibility. The leader- 
ship of the union must respect his author- 
ity. ec 0. 2, 


A number of characteristics of the Secretary's supervisory 


authority emerge from that case: 


(1) the determinations and directives of the 
Secretary must be reasonable and practicable; 


(2) the Secretary has a wide range of’ discretion 
in his supervision of the court ordered election; 


(3) the union leadership must respect the Secre- 


tary's authority and must comply with all reasonable direc- 
tives of the Secretary; 


(4) the Secretary, in his supervision of the 
election, should consult with interested parties, including 
the incumbent union leadership; such consultation is not in 
any sense comparable to a negotiation between equal parties; 
the supervisory decisions are the Secretary's decisions; 


(5) the Secretary's supervisory determinations 
are subject to revision at any time if the Secretary has 
reasonable grounds for concluding that different determin- 
ations are necessary to insure a fair and representative 
election; in making such determinations, the Secretary 
should consider various factors, e.g., exsperes, possible 
impact on impending negotiations, or any other matters that 
the Secretary, in his impartial expertise, deems relevant; 
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the weight to be accorded such factors is, in the first 
instance, for the Secretary to decide; 


(6) if the union, the incumbent union leadership, 
or any other interested party objects to any action taken by 
the Secretary in his supervisory capacity, that party assumes 
a heavy burden of persuasion and proof; judicial intervention 
in advance of the supervised election is appropriate only if 
the objecting party proves procedural irregularity (such as 
a complete lack of any opportunity to object or to explain), 
evidence of bias, or that the Secretary's action is manifestly 
arbitrary; 


(7) the Secretary's supervisory actions must be 
judged on the basis of the facts available to him when his 
decisions are made. 

Adhering to the guidelines set forth in the Local 
551 case, supra, the Court in Brennan v. Sindicato Empleados 
de Equipa Pesado, Etc, 370 F. Supp. 872 (O.F.R. 1974) went 
further by saying 

A labor organization cannot refuse to 

comply with the election supervisor's 

directives without bringing upon itself 

the Secretary's refusal to continue con- 

ducting an election, or, as in this case, 

refusing to certify the results of such 

election. at p. 880. 

Included within the Secretary's supervisory 
authority is the power to determine whether provisions of a 
union's constitution and/or bylaws then existing are lawful 
within Section 481 and if not lawful to require the union to 
discard them in favor of proper substitutes, if appropriate. 
Section 482(c) of Title 29, specifically states that the new 


election under the .«cretary's supervision is to be conducted 


''so far as lawful and practicable, in conformity with the 


ohh 
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ecnstitution and bylaws of the labor organization." (emphasis 
added.) Once a supervised election is triggered the inten- 
tion is to ensure as best as possible the new election is 
conducted fairly and lawfully in all respects, for no other 
meaning would allow the Secretary's "intervention, once 
warranted," to be "effective." 

The logic of the Sixth Circuit in Hodgson v. 
Local 1299, United Steelworkers of America, 453 F.2d 565 
(6th Cir. 1971) is relevant. There in reversing a District 
Court's decision to restrict the Secretary's supervision to 
the balloting aspect of a new election, the Circuit Court 
found it advisable ''to allow the Secretary to supervise the 
entire election if he deems it necessary.'' at 577. The 
Circuit Court said: "Not only would this afford maximum 
protection to the union members but it would also avoid the 
multiplicity of litigation that could result fror incumbent 
officers violating a different provision of Section 401 [481 


of Title 29, U.S.C.] in each new election.” at 577. 


Accordingly, the re-run election once ordered is 


subject to the Secretary's supervision and directives in all 


respects. 

The union in the Schwartz Affidavit, pp. 54-55, 
suggests this may not be so. Recognizing that a supervise? 
election must be conducted "so far as lawful and practicable, 
in conformity with the Constitution and By-Laws of the labor 


organization," the union then pesits that any other violation 


ais. 
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originally alleged by the Secretary as part of his complaint 
- including the existence of illegal provisions of the 
union's Constitution and/or By-Laws - must be determined by 
the Court on this motion for summary judgment or be precluded 
from the Secretaiy's subsequent supervision. 

The union's misunderstanding of the law is apparent. 

All that is required for a supervised re-run 
election is the existence of one Section 481 violation which 
may have affected the outcome of the election.* 

Once such a violation is found and an election 
ordered, that new election will be subject to the Secretary's 
supervision. All this means is that under supervision any 
procedure the union intends to employ to conduct the re-run 
election will be subject to the Secretary's direction. If 
the procedure is improper or unlawful, the Secretary can 
establish reasonable procedures and/or require that unlawful 


ones be brought into conformity with the law. This does not 


mean the Court will still be obliged to review and determine 


the additionally alleged violations that may have occurred 
during the improperly conducted election, as defendant 
otherwise suggests. For the large part these violations 
become superfluous and decisions thereupon are unnecessary. 
¥ Yn view of this point, the court deferred consideration — 
of the defendant's cross-motion for summary judgment with 
respect to other violations alleged by the Secretary as 


perhaps unecessary. See Your Honor's letter of March 3, 
1975 to Assistant United States Attorney Dennison Young, Jr. 
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However, to the extent it can be anticipated these violations 
- especially those caused by operation of Constitutional and 
By-Law provisions - would be repeated during the supervised 
re-run election, they would not be tolerated by the Secretary. 
The mere fact that the Court is not called upon to determine 
whether a violation was committed during the earlier election, 
does not mean the Secretary is precluded from preventing an 
unlawful practice which would persist during the re-run. 
Indeed such may be the case in the instant action.* 

In his complaint the Secretary questions the 
scheme embodied in the International Constitution and the 
Offshore Division's ByLaws whereby the three International 
officers - who are elected by members of all Divisions in 
the union - automatically become the three top officers of 
the Offshore Division without there being a separate election 
therefor among the members of the Offshore Division only. 
See Art. IX, Sec. 8, IOMM&P Constitution; Art. V, Sec. l, 
Offshore Division By-Laws. As structured by the Offshore 
Division By-Laws and IOMM&P Constitution these three officers 
in their capacity as Executive Officer, Assistant Executive 
Officer and Financial Officer, have significant respon- 
sibilities and perform significant duties for the Offshore 
Division alone (see Offshore Division By-Laws, Art. VI 


* Until the union defies the Secretary 8 directives dur ing 


the period of supervision, one cannot say for sure the 
union's illegal procedures as embodied in its Constitution 
and By gpaws will definitely continue. That remains to be 
seen. 
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Sec, I: Art. VI, Sec. 2; and Art. VI Sec. 3), and their 


selection should not be imposed on the Offshore Division 

membership, which may not always have collateral interests. 

The weighty responsibilities and duties of these officers 

are accentuated by the union itself (see Schwartz Affidavit, 

p. 42) when describing how these three International officers 

actually have a vote on the governing Executive Council of 

the Offshore Division. The fact that they have any votes at 
that Council's deicisons adds further to their influence 

The ielection that was conducted among the Offshore 

Division members specifically did not permit selection of 

that Division's three top officers. (See Art. Vi. Sees 2; 

Offshore Division By-Laws-specifically precluded nominations 

for these officers) and any argument that the Offshore 

Division members participated sufficiently in the selection 

process through their (nominating, supporting and) voting 

for International officers simply has no weight. Such 

argument would be tantamount to suggesting it would be 

proper for the Governor of New York to assume the role of 

Mayor of New York City because the people in New York City 

participated in the Governor's selection. A scheme like 


chis cannot be tolerated. 
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The defendant union twists and turns to justify 
this patently undemocratic scheme (Schwartz Affidavit, pp. 
40-45).* It cannot do so successfully. By failing to 
permit members of the Offshore Division to directly nom- 
inate, vote for or otherwise support candidates for Offshore 
Division Executive Officer, Assistant Executive Officer and 
Financial Officer during the election that was conducted 
among Offshore Division members, the union committed Section 
481(e) violations. That these violations were committed 
necessary means they "may have affected the outcome of the 
election”. Additionally by failing to conduct an election 
for these cfficers "not less often than once every three 
years'' the union violated 481(b) which violation does not 
require a finding that it may have affected the outcome of 
the election (see 29 U.S.C. § 482(c)). 

The Secretary opted not to move for summary 
judgment on this issue at this time. It is, of course, 
reserved in the vent a trial is necessary, This does not 
mean, however, that the scheme will cease to be illegal. 

The Secretary's judgement is that it is improper and that its 
continued application in a supervised re-run election would 


not be "“lawful'' as mandated in section 482(c). It does mean 


¥ This is one of the violations against which the defendant 

ross-moved and the consideration of which the Court has 
deferred. It is also the subject of the subsequent action 
brought by the Secretary with respect to the 1974 election 
of officers (75 Civ. 2095 (CBM)). 
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though that the Court need not decide this issue at this 


time. Assuming a supervised re-run is ordered, it need not 
be in issue unless and until the union defied the Secretary's 
directives with respect to it and until then there is no 
certainty the union would not abandon these improper Con- 
stitutional and By-Law provisions or otherwise come to some 
arrangement satisfactory to the Secretary 
But there should be no mistake about the fact that 
a union, once ordered to conduct a re-run election subject 
to the Secretary's supervision, must abandon unlawful pro- 
cedures, including those in its charters. 
In Hodgson v. Local U. 6799 United Steelworkers 

of America, 403 U.S. 333 (1971) Justice White in his dissent” 
stated that with respect to a court ordered supervised 
election the Secretary "is under no obligation, indeed 
forbidden, to follow a provision of the bylaws or consti- 
tution that is unlawful." p. 343. Mr. Justice White further 
added, at p. 344: "{I]f£ the Secretary finds an invalid bylaw 
that purports to govern a new election that has been validly 

is aspect of Justice teva dissent was not incon- 
sistent with the majority opinion. The majority opinion 
merely said the initiation of the Secretary's action must be 
limited to complaints which a complaining member first 
appealed to his union, unless the particular violation 
discovered by the Secretary during his investigation was not 


one that could be discerned by the complaining union member. 
The majority did not limit the scope of supervision. 
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ordered on a claim that has been exhausted as in this case, 
the Secretary appears to have express grounds in the Act, 
independent of the complaint-exhaustion requirements, to 
insist that the new election be conducted in accordance with 
the law and to insist that a court adjudicate the matter if 
the union stands by its bylaw provision." 

Quoting from Mr. Justice White's opinion and a 
subsequent majority opinion of the Supreme Court,* the Court 
of Appeals for the District of Columbia in Brennan v. Local 


Union 639, Int. Bro. of Teamsters, Inc., 494 F.2d 1092 (D.C. 


Cir. 1974), stated the "The [Supreme] Court has clearly 


distinguished between 4 violation as a ground to set aside 
an election and using a violation with respect to setting 
the ground rules for a new election which has been ordered." 
at p. 1099. It then went on to hold that the district court 
had not erred by directing the union in the course of the 
new election not to use an invalid bylaw provision, not- 
withstanding the fact that that violation might not even 
have constituted a ground to set aside the election in the 
first instance. 

The Secretary has the power in his supervision of 

robovich v. United Mine Workers, i Oe ¥ 

wherein the Court strictly limited rights intervenors had to 
participate in the Secretary's action to sét aside the 
contested election but in a footnote, noted the limitation 
was not as stringent with respect to assisting the Secretary 


fashion a suitable remedy once the court ordered a new 
supervised election. 


the Court ordered election to determine whether the pro- 
visions of the union's constitution and bylaws are lawful 
within section 481, to require that the union abandon or 
modify those provisions he determines to be violative of the 


section 481 and, in the event the union refuses to adhere to 


the Secretary's directives, to seek appropriate judicial 


assistance or otherwise refuse to continue with the election 


under supervision. 


CONCLUSION 


The Secretary's motion for summary judgment should 


be granted. The IOMM&P should be ordered to conduct a new 
election subject to the Secretary's supervision. 


Respectfully submitted, 


PAUL J. CURRAN 

United States Attorney for the 
Southern District of New York 
Attorney for Plaintiff 


DENNISON YOUNG, JR. 
BOBBY C. LAWYER 
Assistant United States Attorneys 


FRANCIS V. LA LUFFA 
Regional Soliciter 


RUDOLPH E. DEMEO 


Attorney 
United States Department of Labor 


-Of Counsel- 
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Secretary's Analysis of Defendant's Denials Set 
Forth In Its Statement in Response To The Gov- 
ernment's Rule 9(g) Statement. 


O'Callaghan Affidavit Submitted to Judge Croake in 
Oppostion to Preliminary Injunction. 


IOMM&P Memorandum Submitted to Judge Croake in 
Opposition to Preliminary Injunction. 


IOMM&P Memorandum Submitted to Judge Croake in 
Support of Its Motion For Re-Argument. 


Plaintiff's Complaint in the Case Before Judge Croake. 


IOMM&P's Answer in the Case ®cfore Judge Croake. 
October 28, 1971 Letter from IOMM&P to Judge Croake, 
inter alia, Rearguing a Portion of the Judge's 
October 18, 1971 Decision. 


Plaintiff's Memorandum Submitted to Judge Croake 
in Oppostion to the LOMM&P's Motion to Re-Argue. 


IOMM&P's Election Report For the 1974 Election. 


IOMM&P's Election Supplement of ‘Master, Mate & 
Pilot" for the 1974 Election. 
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APPENDIX 
EXHIBIT A 


SECRETARY'S ANALYSIS OF DEFENDANT'S DENIALS SET FORTH 
IN ITS STATEMENT IN RESPONSE TO THE GOVERNMENT'S RULE 
9 STATEMENT 


PARAGRAPH: 
{[1. - no response; deemed admitted] 
[2. - no response; deemed admitted] 


(3. - no response; deemed admitted] 


Paragraphs 4 and 6 


Defendant's denials are qualified. Plain- 
tiff's paragraph 4 states the IOMM&P is a 
"Labor organization" pursuant to 29 U.S.C. 
§§ 402(1) and (j) and paragraph 6 states 
jurisdiction is conferred on the Court 
pursuant to 29 U.S.C. § 482(b). Defendant's 
Answer, 42, and the Lowen Deposition, pp. 
175-179, previously admit the Court's jur- 
isdiction. Defendant's denials in these 
two paragraphs merely attempt to preserve 
an affirmative defense that the comp lain- 
ants complaints to the Secretary were not 
timely filed. In fact the IOMM&P is a 
"labor organization" (even though this 
need not be proved further because jur- 
isdiction is admitted and defendant admits 
the union is subject to section 481) and 
the complainants complaints were timely 
filed. This is fully discussed in Point 
VI of the Government's Reply Memorandun. 


~ no response; deemed admitted] 
- no response; deemed admitted] 
no response; deemed admitted] 
no response; deemed admitted] 
- no response; deemed admitted! 
~ no response; deemed admitted] 
- no response; deemed admitted] 
- no response; deemed admitted] 


Paragraphs 14 and 18 


Defendant's denials are virtual admissions. 
In any event they do not raise any genuine 
issue as to any material fact, for the facts 
relating to the establishment of a fully 


formed Inland Division or to the composi- 
tion of the Pilots Division are not mater- 
jal to the substantive issuer of violation 
of 29 U.S.C. sections 481(g), 481(c), and 
48l(e). The "Newsletter" and the "Eleven 
Pledges" were mailed to each of defendant's 
members (Admissions #'s 28 and Sl), ivre- 
spective of the member's particular divi- 
sion. The violation of 29 U.S.C. section 
481(e) with respect to the offices of OFf- 
shore Division Vice-President (Atlantic) and 
Offshore Division Vice President (Gulf) in- 
volved members of only the Offshore Division. 
The violation of 29 U.S.C. section 481(e> 
with respect to the failure ‘o mail ballots 
within the prescribed 30 day period involved 
ballots to all defendant's members, irre- 
spective of the member's particular divi- 
sion. The violation of 29 U.S.C. section 
48l(e) with respect to the Local 88 mailing 
lists involved requests from candidates for 
office in former Offshore Division Local 88 
although the outcome of all contested elec- 
tions may have been affected as a result of 
this violation. 


[15. - no response; deemed admitted] 


(16. - no response; deemed admitted] 


Paragraph l] 


Defendant's denial of this paragraph is 
irrelevant for the purposes of the present 
motion which does not present the issve 
whether the members of Inland Local 47 
were denied the right to vote for Inter- 
national officers in the 1971 election. 
This issue has been deferred pending the 
outcome of the present motion. 


Paragraph 19 


Defendant's denial actually admits the 
facts merely pointing out a typographical 
error. 

[20. - no response; deemed admitted] 

[21l. - no response; deemed admitted] 

(22. - no response; deemed admitted] 


Paragraph 23 


Defendant's qualified admission to this 
paragraph admits the facts stated therein 


and alleges other facts which are irrel- 
evant to the issues presented by the 
present motion. 


Paragraph 24 
Defendant's deniai that Nominations for 
international Officers ended on July 28, 
1971 is refuted by defendant's previous 
aumission (Admission # 63). The accom- 
panying papers, furthermore, do not 
support this denial. See Point V of the 
Plaintiff's Reply Memorandum. 
response; deemed admitted] 
response; deemed admitted} 
response; deemed admitted] 


8. - no response; deemed admitted] 


Paragraph 29 


Defendant has previously admitted this 
identical statement of fact (Answer, 

{6 and Admission, #3). Defendant's qual- 
ified deniai furthermore caken with defen- 
dant's admission of paragraph 36 herein 


constitute an admission of the facts set 
forth in this paragraph. 


no response; deemed admitted} 
no response; deemed admitted] 
no response; deemed admitted] 
no response; deemed admittea} 
no response; deemed admitted] 
no response; deemed admitted] 
no response, deemed admitted] 
no respons2; deemed admitted] 
no response; deemed admitted] 
no response; deemed admitted] 
{40. - no response; deemed admitted] 


Paragraph 41 


Defendant's denial is meaningless and in 
effect admits the paragraph. Defendant 
although it has denied certain character- 
izations and statements re at on 
Exhibit E to the Government's Rule 9(g) 
Statenent, has fai.ad to set forth any 
specific facts which contradict Exhibit 
E as required by Rule 56(e), Fed. R. Civ. 
P.. 


response; deemed admitted] 


response; deemed admitted] 19904 


response; deemed admitted] 
response; deemed admitted] 
response; deemed admitted] 
response; deemed admitted] 
response; deemed admitted] 
[49. response; deemed admitted] 
[50: response; deemed admitted] 
[51. - no response; deemed admicted] 
Paragraph Se 
Defendant's denial is irrelevant for the 
purposes cf the present motion which does 
not present the issue whether the members 
of Inland Local 47 were denied the right 
to vote for International officers in the 
1971 election. This issue has been deferred 
pending the cutcome of the present motion. 
The fact that members of Inland Locals, 
except for those in Local 47, voted for 
Tnternational officers is, of couse, not 
denied. 
no response; deemed admitted] 
no response; ceemed admitted] 
no response, deemed admitted] 
no response; deemed admitted] 
no response; deemed admitted} 
no response; deemed admitted] 
- no response, deemed admitted] 
- no response; deemed admitted] 
{5l1. - no reaponse, deemed admitted] 
Paragraph b2 
The statement made in plainriff’s paragraph 
62 was previously admitted by defencant 
(Lowen Deposition, p. 208). The addendum 


defendant adds to its denial is not material 


to any genuine issue raised by this present 
motion. 


Paragraph 63 
Defendant actually admits the statement 


made in paragraph 63. The remainder of 
defendants ‘denial is totally irrelevant. 


Paragraph 64 


Paragraph 64 merely stated the AAA received 
5716 ballots as noted on the AAA's Certifi- 
cation of Results (which was annexed to the 
Rule 9(g) Statement as Exhibit M and which 
was admitted to be a true copy in paragraph 
60). Defendant's denial on the ground of 
lack of knowledge fails to set forth specific 
facts which might raise the slightest ques- 
tion as to the truth of the factual statements 
contained in the Certification of Results by 
the AAA -- defendant's own agent. This is 


just one example 
ous denials. 


Paragraphs 65, 66 and 67 


of defendant's disingenu- 


These three paragraphs merely recite facts 
adduced from attached Exhibits. Defendant's 
denials on the ground of lack of knowledge 
fail to set forth any facts which might raise 
the slightest question as to the sccuracy of 
the facts therein. Furthermore there was no 
denial of the fact that the defendant itself, 
through O'Callaghan, actually supplied the 
identical tally of tallots received by the 
American Bank ard Trust, as specifically 
noted in paragraph 66. 


response; deemed 
response; deemed 
response, deemed 
response, deemec 
response, deemed 
response; deemed 
response, deemed 
75. - no response; deemed 


Paragraph 76 


admitted} 
admitted] 
admitted] 
admitted] 
admitted] 
admitted] 
admitted] 


admitted} 


This paragraph set forth facts with respect 
to complainants filing with the Secretary. 
Defendant's denial of knowledge as to when 
the complaint was filed is not supported by 
any facts which raise the slightest question 
as to the truth of the facts set forth. 
Furthermore, defendant has previously ad- 
mitted that the complainants filed cheir 
compleint with the Secretary on March 29, 
1972 (Answers to Interrogatories, 435) and 
at least even admits here thet the ‘'c laint 
was filed no earlier than March 29, 1972." 
The thrust of defendant's argument is that 


the complainants 


should have filed with the 


Secretary by February 26, 1972. (Schwartz 


Affidavit, p. 30. 


) That argument is fully 


discounted in Point VI of the Government's 


Reply Brief. 


eee 
(78. 
(79. 
(80. 
(81. 
(Ga. 
(83. 
{84. 
[$5. 
; 86. 


no 


no 


no 


no 


no 


no 


no 


no 


no 


= Eo 


a 
response; deemed admitted] 
response; deemed admitted] 
response; deemed admitted] 
response; deemed admitted] 
response: deemed admitted] 
response; deemed admitted] 
response; deemed admitted] 
response; deemed admitted] 
response; deemed admitted] 


response; deemed admitted] 


Paragraphs 87, 88 aad .90 


These paragraphs merely quote portions of 
Judge Croake's opinion in Sheldon v. 
O'Callaghan, 335 F. Supp. 325 (5.D.N.¥. 1971). 
They cannot be denied and in fact defendant 
fails to deny their factual elements merely 
referring the Court to its accompanying papers. 


Paragraph 89 


(91. 
(92. 
a ee 


This paragraph merely recites the ferms of 
Judge Croake's Nuvember 4, 1971 Oraer (Exh. 
DD to Rule 9(g) Statement). It cannot be 
denied. Defendant merely refers the Court to 
its accompanying papers. 


response; deemed admitted] 
response; deemed admitted] 


response; deemed admitted] 


Paragraph 94 


This paragraph notes the number of bellots 
returned to the American Bank and Trust by 
November 9, 1971. Defendant actually admits 
in its denial that the approximate number 
recited were so returned. That is all that 

is crucial for this motion. It is also noted, 
however, that defendant actually supplied the 
identical document from which the number was 
taken as noted in paragraph 66 above. 


[95. - no response; deemed admitted] 


[96. - no response; deemed admitted] 


(97. 


- no response; deemed admitted] 


DY Jy. ba) 
72-3882 
M-130 


Paragraph 98 
199384 

This paragraph merely notes that the envelops 
in which ballots were returned to the AAA had 
been presevered by the AAA and turned over to 
the United States Attorney pursuant to subpoena. 
Defendants’ denial on the grounds of lack of 
personal knowledge is inadequate to raise any 
question as to the accuracy of the paragraph. 
Furthermore, defendant was on notice of the 
deposition at which the envelops were turned 
over to the Government, but it chose not to 
attend. It camnot now raise any question re- 
garding these envelops which its own agent, 
the AAA, turned over. Additionally, they are 
available to the Court. 


Paragraph 39 


Defendant's denial fails to set forth specific 
facts which contradict the fact that Exhibit 

EE to the Secretary's motion is an affidavit of 
Compliance Officer O'Hanlon. Merely stating 
defendant has no knowledge of the source of 

the document or the statements contained therein 
{s not sufficient. See Point I, Government 's 
Reply Memorandum. Some of the facts are actu- 
ally admitted (11 95, 96, 97). Any others are 
reasonably within the knowledge of defendant, 
if they exist, such that they should have been 
specifically presented. In fact this cannot 

be done and defendant has not done so by its 
denial based on a lack of knowledge. 


Paragraphs 109 101 and 102 
See paragraph 99 above. 


(103, - no response, deemed admitted} 


Paragraphs 104 and 105 
Defendant's quaiified denials of paragraphs 104 
and 195 actually admit the factual essence of 
these paragraphs 
no response; deemed admitted] 


no response, deemed admitte 


d} 
- no response; deemed admitted] 


Paragraph 109 


This paragraph merely set forth the number cf 
ballots returned after the Eleven Pledge» was 
mailed, as determined from the dates on vhe 
return envelops turned over by the AAA. As 
indicated in paragraphs 98 and 9S above, the 
defendant chose not to appear at the deposition 
of the AAA and a denial based or lack of know- 
ledge does not set forth specific facts suf- 
ficient to contradict the facts in chis paragraph. 
Indeed no facts could be presented to refute the 
facts in this paragraph. 


A 393 
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{110. - no response; deemed admitted] 


Paragraph pag 


Defendant's qualified denial fails to set 
forth specific facts contradicting this 
paragraph which is taken from the Offshore 
Division By-Laws operative at the time of 
the 1971 election. The additional state- 
ment that a newly adopted amendment changed 
the weighted voting scheme is irrelevent. 
See Point LV of the Government's Reply 
Memorandum. 


file. no response; deemed admitted] 
{il3. no response; deemed admitted] 


[i14. no response; deemed admitted 


] 
[1i5. no response; deemed admitted] 
] 


PLis. no response; deemed admitted 
Fii?. no response; deemed admitted] 
(118. - no response; deemed admitted] 
[119. no response; deemed admitted] 


{120. - no response; deemed admitted] 


Paragraph 121 


Defendant has previously admitted this para- 
graph. See Admission #63. %In this denial 
defendant merely refers the Court to its 
accompanying papers apparently referring 

to that porcion which attempts to justify 
the late mailing of the election ballots. 
Defendant's position, however, has no merit 
as fully discussed in Point V of the Govern- 
ment's Reply Memorandum. 


Paragraphs 122 and 123 
Defendant fails to set forth specific facts 
to contradict these paragraphs, merely referring 
the Court to its accompanying papers. As noted 
in paragraph 121 above, Point V of the Government's 
Reply Memorandum dispels defendant's position 
that election ballots were timely mailed. See 
also paragraph 26 of the Government's Rule 9(g) 
Statement which is admitted. 
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Paragraph 124 
Defendant actually admits this paragraph. 
igs: no response; deemed admitted] 
1426. no response; deemed admitted] 
[iz?. no response; deemed admitted] 


{128. - no response; deemed admitted] 


Paragraph 129 


Defendant's qualified denial actually admits 
the material facts, namely, that the ‘Master, 
Mate and Pilot'' August 1971 edition was dis- 
tributed before the ballots were mailed. De- 
fendant, furthermore, fails to set forth the 
date on which the subject publication was 
mailed to the membership, which fact should 
reasonably be within the knowledge of defen- 
dant. 


Paragraph 130 


Defendant's denial fails to deny the factual 
essence of Paragraph 130, namely, the Secre- 
tary's restatement of part of the opinion in 
Sheldon v. O'Callaghan, 335 F. Supp. 325 
(S.D.N.Y¥. i972) (Exhibit CC to the Secre- 
tary's Motion). 


[13l. - no response; deemed admitted] 


[132. - no response; deemed admitted] 


Paragraphs 133 through 136 


Defendant fails to set forth any specific 
facts contradicting the facts statei, which 
for the most part are merely recitations of 
certain provisions of the Offshore Division 
By-Laws and Local 88 By-Laws. Defendant 

only attempts here and in its affidavits to 
"argue" the meaning of those provisions. In 
Point V(B) of the Government's Reply Memo- 
randum we show that defendant's arguments have 
no merit and that its failure to comply with 
these By-Law provisions was another violation 
of Section 481. 


Paragraph 137 


By Admission #16 (Exhibit F to the Admissions, 
p. 34) defendant previously admitted this para- 
graph and it does not set forth specific facts 
herein to contradict them. Defendant merely 
"argues" candidates of Local 88 were entitled 
to "access'’ to the membership lists. This 

is not sufficient, as we show in Point V(B) of 


¥ 


the Government's Reply Memorandum, to 
refute the violation committed by defen- 
dant by not providing Local 88 candidates 
copies of the mailing list, as found by 
Judge Croake. 


Paragraphs 136 and 139 


These paragraphs restate portions of 

Judge Croake's opinion in Sheldon v. 
O'Callaghan, 335 F. Supp. 3275 (5-D.N.Y., 
L971). efendant cannot deny them as 

such and indeed merely refers the Court 

to its argument in its accompanying papers. 


Paragraph 140 


This paragraph restates a portion of Judge 
Crcake's November 4, 1971 order. It cannot 
be denied as suc 1 and indeed defendant 
merely refers the Court to its argument in 
its accompanying -apere. 


Paragraph 141 


This paragraph notes defendant moved to 
reargue Judge Croake’s opinion with respect 
to that portion ordering former Local 88 
certified mailing lists be made available. 
Defendant sets forth no specific facts to 
contract this paragraph, merely referring 
the Court to its accompanying argument. 
While the Government in Point V(B) of its 
Reply Memorandum amply refutes defendant's 
argument we also have provided copies of 
the papers defendant submitted to Judge 
Croake with respect to ita motion to re- 
argue (Appendix, Exhs. D and G). 


{142. - no response; deemed admitted} 


Paragraph 143 


This paragraph notes the ballots returned 

to the American Bank and Trust by November 

15, 1971, the date of Judge Croake's endorse- 
ment. Defendants sets forth no specific facts 
to contradict this paragraph merely claiming 
the information is unknown to it. That is 
insufficient to pervent the imposition of 
summary judgment. It is also noted, however, 
that defendant actually supplied the identical 
document from which the number was taken, eas 
noted in paragraph 66 above. 


{144. - no response; deemed admitted] 


{145. - no response; deemed admitted] 


{146. - no response; deemed admitted] 


Paragraph 147 
See paragraphs 133-137 above. 
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(Continued frown Page &) 


OFFSHORE DIVISION 


NEW YORK PORT AGENT 


Vice-President—Atiantic 


CHARLES N. HENNENG 
prtine PH B. GAIFR 
Craft. ES A. HEMMING 


GALVESTON PORT AGENT 


Vice-President—Gulf 


LEONARD L. GAUSE 
ROBERT L. JONES 
ARTHUR HOLDEMAS 
Blank 
Void 


SAN FRANCISCO PORT AGENT 


Vice-President—Pacific 


JACK OFLET, 38 , 906 
VIRGIL G. VALENTINE 1314 
ORION (BILE) LARSON 1,571 
Blank 223 
Void ¢ = > 6 


MEW ENGLAND AREA 
PORT AGENT (BOSTON) 


VINCENT M. FREDERCO 
FHEDEIUGK S. LATKD 
FRANK (©. FLAHEKTY 
JOHN HOSAND 
DAVUD A. MclFAN 
CHABLES J. LANDY 
ANTHONY J. SELMONTE 
ANDREW G, OCGHELTRER 
Blank . ‘ 
Void 


NEW ENGLAND AREA 


Assistant Port Agent 
(Providence) 


WHELIAM J McLAUGHLIN 
GEE FE LANDHIGAN 
WILLIAM F. O'BRIEN 
LEO SKEVNICK nao 
VINCEN® JS) YAKAVONIS 
MALCOLM A. MacDONALD 
HILTON A. ANDREAS 
JOHN PL HEMMALIN 
JAMES J. BRADY 
JOSEPH De VICO 

Biank 

Sound 


NEW YORK 


Executive Assistant Port Agent 


RICHAKD J. POLACHER . 
G. N. HALEBLIAN 
H. L. NEREAUX 

Blank 

Void .. 


NEW YORK 


Assistant Port Agent 


LAWHENCE A. BURLINGAME 
EDWARD GRAS 

ROBERT A. LIDDY —. 
FRANK HANDOMSKI 


1,328 
1514 


oan 
128 


Geter nae ed po ae eA ra acres hacen an mca octet ea ig ttt 


JOSEPH A. STANELY .. 
VICTOR SOTO \ 
FRANCO MOWALES |... 
WILLIAM It. SONHENTINO 
EMNEST K. SWANSON 
AMOS EF. KOONCE .. 
ROBERT P. THOMPSON ... 

Blank 

Void 


PHILADELPHIA 
Assistant Port Agent 


CYHIL J. ELIAS i 
CHARLES sUNDERL AND. 
PHILIP VECCHIONE 
CHAHLES E. JESS 
Blank 
Void 


vgn 


BALTIMORE PORT AGENT 


JAMES H. HOPKINS 2.837 
MOKKHIS WEINSTEIN Ges 1.203 
Hiank Es eer 174 
Vel cee Svies eee 2 


BALTIMORE 
Assistant Port Agent 


HEKBERT J. MOU 
JOUN Q CONRAD 
MARTIN LL. SCHULTZ 
CHARLES M. SNOW 
WILLIE BR. WAY 
Hlank 
Vood 


NORFOLK PORT AGENT 


WILLIAM K. BEACH Desa 1,500 
JACOB SPIEGEL . HU Uae . 195 
EDWARD W. SIMMONS . 4244 
PRO catechins 4 asl 268 
eae ee wll Ni pein atlate ays 2 


NORFOLK 
Assistant Port Agent 
MARTIN E. 4125 


Blank 1,084 
Voed Sy ain 7 


JACKSONVILLE PORT AGENT 


MAHION C. No WELLS cna ov 
Sage G ALLEN - cere 336 


PEAT... 


199 


KE 
G “HARLES oO panudinned 
Riaok 
Void 


MOBILE PORT AGENT 


FHANCIS E. KYSEM ... 
WALTEM J. ANDEHKSON .... 


NEW ORLEANS PORT AGENT 


N. L. LaROCCA ... ail nlp 708 
CORNELIUS FP. COYLE, nn Yd 
RICHARD M. — HERAY, ak. 

— webb 


PORT < 


NEW ORLEANS 
Assistant Port Agent 


CLALDE PAKHAM See 
MICHABL E. PSCENICKA ..... 
A RED, JR... ; 
MANFREI) OSHORN 
NORMAN H. FISCHEK 
LEON J. WAAS, JK. ‘ 
HEHMAN DEAN HILLMAN 
JOHN M. SMITH 
JOSE MORALES 
MILTON H. GONZALES 

Blank 

Vout 


PORT ARTHUR (Nederland) 
PORT AGENT 


FORD CUMMINGS 
JAMES R. GIPLIN 
CHAKLES P GAINES 
Blank 
Void 


HOUSTON PORT AGENT 


HOBENTO No POLUMBO 

PAUL §. WILKINS = 2 
Blank 
Vout 


HOUSTON 
Assistant Port Agent 


DAVID) HAA 
THOMAS D. NEUMANN 
CLYDE J. SMITH 
RAYMOND FL MASSEY 
JACK WOILAIMOND 
THOMAS LL GUNTEH 
SAMLEL P. KNON : 
DONALD J. SCHNEIDER 
THOMAS L. SCHNEIDER 
Blank 
Vor 


GALYESTON 
Assistant Port Agent 


HOBERT F. WAGSER 
PAUL D. HERMANN. JR 
NEROD F. HALL .. 


WILMINGTON PORT AGENT 


GEORGE VALENTINE 7% 
HENHY C. WALTHER if 
FRANK BURKE ..... 1.63 
Riank .. 27 
Void fay aaa sarge ) 


WILMINGTON 


Assistant Port Agent 
NICK BARBAKA 
Blank 
Void 


(Connamed on Page 22) 
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AMERICAN ARBITRATION ASSOCIATION, ADMINISTRATOR 


ELECTION DEPARTMENT : 


ee ee 


In The Matter 0€ The Flection 


INTERNATIONAL ORGANIZATION OF THE | CERTIFICATION F RESULTS 


{ASTERS, MATES. AND PILOTS = : ve : 


13 50 0039 74 t ; .. 


Pursuant to a letter-agreement signed September 19, 1974 
by Captain Robert J. Lowen, International Secretary-Treasurer of 
the International Organization of Masters, Mates and Pilots, herein- 
after referred to as the Union, thé American Arbitration Association, 
hereinafter referred to as the Administrator, agreed to conduct the 
Union's 1974 O£€ficers’ Election. This election was conducted in 
conformity with the Constitution and By-Laws of the Union pursuant 
to the Administrator's Election Rules. 

The ballots were prepared under the supervision of the 
Administrator and the direction of the International Ballot Commitee 

Fligibility to vote was determined from lists provided for 
that purpose to the Administrator by the Union. 

To be valid, envelones bad to be either postmarked by midnight, 
December 24, 1974 or receive a ruling to be counted by the International 
Ballot Committee and/or the undersigned. 

The kapinistrater, in accordance with its election rules, 
designated the undersigned to supervise and preside over the Election 
and to issue a certification of the results. 

The counting of the ballots took place from January 8 through 
January 10, 1975 at the Victorian Ballroom of the Abbey-Victoria 


Hotel, Located at 1S1 West $1 Strect, New York, New York 19015. 


A recount of the Offshore Division was conducted on January 138, 
at the offices of the Administrator, located at 140 West $1 Street, 


New York, New York 10920. 


eo 8 lo i ‘ a . 
a pa ce 3 
: : Both counts we.s administered under the supervision of the 2n65a 


International Ballot Committee and the undersigned in the presence 


. ~9€ candidates, attorneys and observers. Fivd Thousand Five tlundred 


($,509) envelopes were received by the administrator. 
ll . Local 27 - Inland Division 
108 Local 30 - Inland Division 
277. Inland Division - West Coas:. & Pacifi: Region 
389 Inland Division - 2 aaa & Gulf Inland Region 
434 Pilots Division 


4281 Offshore Division 


Ninety-six (96) were neither opened nor counted for the following 
reasons: 
Local 27 - Inland Division 


0 Invalid ballots 


Local 30 - Inland Division 


2 Withdrawn from Union 


Inland Division - West Coast and Pacific Region 
1 Duplicate ballot 
2 Name not on list 


Inland Division - Atlantic and Gulf Inland Region 


Duplicate ballot 

Name not on list 

No identification on envelope 

Issued to one - returned by different voter 
Suspended from Union i ; 
No address on envelope 

Ballots sent to Florida P.O. Box 

Ballot sent to ‘wing company 


Pilots Division 


Duplicate ballot 
Resigned from Union 
No identification on envelope 


Offshore Division 


Duplicate ballots 

Nome not on list 

No identi€ication on envelope 

Issued to one - returned by different voter 
Suspended from Union 

No signature 

Dai bUED DPule CU Visas vitice 

Late post-mark 


" aS -_ 


1 Cnepaey 4° the ball... was maintained at,all t...cs. 
’ 
Results are certificd to be as follows:! 


' 
Local Local Inland Inland 


a7 30 West Fast Pilots Offshore 
Inland Inland Coast Coast Div. Div. 


Ballots Counted 11 106 274 361 426 42248 


INTERNATIONAL PRESIDENT a 5 
Patrick J. King 13 
Frank T. Scavo ‘2S 
Phillip N. Schmidt 1 
Harry Friedman 3 
Thomas O'Callaghan is 
Everett F. Hall 1 
Blank 3 


Void 0 


INTERNATIONAL EXECUTIVE VICE PRESIDENT 
George Vance qi 37 Ves 18 
William M. Caldwell 307 
Gerald L. Johnson 
Robert B. Wright 
Blank 
Void 


INTERNATIONAL SECRETARY- TREASURER 
John R. Seybert 2 19 24 
Robert J. Lowen 5 . 305 
Timothy A. Brown 4 
Blank 0 
Void i) 


INTERNATIONAL CONSTITUTION AMENDMENT 
9 81 217 310 356 


No 12 33 8 29 


1 . 
Blank : 1 tS 
] 


Void 0 


"Light (8) ballots were signed by the voter therefore declared invalid. 
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Total 


$404 


Pilots Division 


, t 
Vice President 


Robert D. Elsensohn 
Blank eve 
Void 


East Coast Represcntative 
Robert A. Deane te 
Blank 
Void 

Gulf Coast Representative 
Louis E. Miller 
Blank 
Void 

West Coast Representative 
Donald S. Grant 
Blank 
Void 

Great Lakes Representative 
Albert E. Fraccaro 


Blank 
Void 


Proposition 


Proposition 


Proposition 


Proposition ! 


ene + eee oo 


¢ { 
Proposition No, § 


t 


Proposition No. 6 


fy 


Proposition No. 7 


Health Plan Resolution 


Approved i 
Not Approved 
Blank 

Void 


Offshore Division 


New York Port Agent Vice Presicent - Atlantic 


Charles N. Henning 595 
Joseph B. Gaier 16589 
Charles A. Hemming 1750 
Blank 210 
Void 


Galveston Port Agent Vice President 


Leonard L. Gause 
Robert L. Jones 

Arthur Holdeman 

Blank 

Void 


San Francisco Port Agent Vice President - Pacific 


Jack Oflet, Jr- 906 
Virgil G. Valentine 1$14 
Orion (Bill} Larson S71 
Blank 225 
Void i) 


New Engiand Arca - Port Agent (Boston) 


Vincent M. Frederico 155 
Frederick S$. Laird 260 
Frank C. Flaherty 483 
John Rosand : 835 
DuvaG As Meu 1275 
Harles J. Landry 4$1 
Anthony J. Belmonte 18S 
Andrew G. Ougheltree 167 
Blank 401 
Void 4 


“4 tet 
% 


seonmenammare scene 


— 


« ue Tagland ..ca - Assistant Port Agent Providence) 


William ~. McLaughlin” ! 231 
Georre E. Lindrigan © 132 
William F. O'Brien 407 
Leo Skevnick 767 
Vincent J. Yakavonis $65 
Malcolm A. MacDonald 196 
Milton A. Andrews 141 
John P. Hemmalin 1S. 
James J. Brady 1112 
Joseph DeVico .114 
Blank : ‘Sud 7 
Void : gl 


New York - Executive Assistant Port Agent 


Richard J. Polachek i532" 
G. N. Haleblian 887 
H. L. Nereaux 1588 
Blank 207 
Void PA 


New York - Assistant Port Agent 


Lawrence A. Burlingame 1328 
Edward Gras 1514 
Robert A. Liddy 980 
Frank Randomski 1238 
Joseph A. Stancly 141 
Victor Soto 1195 
Franco Morales 
William R. Sorrentino 
Ernest K. Swanson 
Amos E. Koonce 

Robert P. Thompson 
Blank 

Void 


he te pee 


worm woe 
em Div ty Cor 


wo Lat fe rt 


Philadelphia - Assistant Port Agent 


Cyril J. Bliaes 1160 
Charles Sunderland 548 
Philip Vecchione 884 
Charles E. Jess 1329 
Blank 289 
Void 


Baltimore Port 


James T. Hopkins 
Morris Weinstein 
Blank 
Void 


Baltimore - Assistant Port Agent 


Herbert J. Mohr 1662 
John Q. Conrad 1215 
Martin L. Sehultz 1328 
Charles M. Snow 1652 
Willie R. Ray 1147 
Blank 254 
Void $ 


— 9 +6 


Norfolk - Port Agent 


William K. Reach 
Jacob Spicrcl 
Edward W. Simmons 
Blank 

Void . 


Norfolk - Assistant Port Agent é 
Martin E. Pecil 3125 
Blank : ‘ 1064 
Void 


Jacksonville - Port Agent 


Marion C. N. Wells 
Julian C. Allen 
Alien GC. Scott 

Owen R. Lewis 

E. €. Baker 

Charles 0. Norstrand 
Blank 

Void 


Mobile - Port Agent 


Francis E. Kyser 
Walter J. Anderson 
Blank 

Void 


New Orleans - Port Agent 


N. Lb. Gakocca 

Cornelius F. Coyle 

Richard M. Casselberry, Jr. 
Blank 

Void 


New Orleans - Assistant Port Agent 


Claude Parham 1464 
Michael E. Pscenicka 1783 
A. Reid, Jt. 1484 
Manfred Gsborn 432 
Norman H. $c §09 
Leon J. Maas, 5St- 579 
Herman Dean tHiiliman 804 
John M. Smith 1498 
Jose Morales 1$91 
Milton H. Gonzales 395 
Blank 305 
Void 


Port Arthur (Nederland) 


Ford, Cummings 
James R. Giblin 
Charles P. Gaines 
Blank 

Void 


t 


Houston 


Robert N. Polumbo 
Paul S. Wilkins 
Blank 

Void 


. 
. 


Houston - Assistant Port Agent 


David Haa 1137 
Thomas D. Neumann 1770 
Clyde J. Smith * 1275 
Raymond £. Massey ‘ $03 
Jack W. Raimond $21 
Thomas L. Gunter 1$51 
Samuel P. Knox 429° 
Donald J. Schneider 181 
Thomas L. Schneider 125 
Blank 291 
Void 24 


e 


Galveston - Assistant Port Agent 


Robert F. Wagner 1687 
Paul D. Hermahn, Jr. 1487 
Nerod F. Hall 687 
Blank 411 
Void 4 


Wilmington - Port Agent 


George Valentine 
Henry C. Walther 
Frank Burke 
Blank 

Void 


Wilmington - Assistant Port Agent 


Nick Barbara 3298 
Blank 916 
Void < 


San Francisco - Executive Assistant Port Agent 


George M. Tuttle 1725 
William F. White 2190 
Blank 301 
Void 0 


San Francisco - Assistant Port Agent 


Michael Xay 1535 
John 8. Admire 1177 
Edward M. Caldwell 1809 
David F. York 2076 
Lioyd Martin 2192 
Richard fara 2210 
Blank 240 
Void 3 


ry 


"Portland - Port Agent 


James ilaverfield 
Charles W. Wallace 
Blank 

Void 


Seattle - Port Agent 


Frank Cain 

Florin Dente 

Rupert J. Soriano 

Ray Steward Armitstead 
Blank 

Void 


Convention Delegates 
Pind thal otbosh thot hahah eel 


Norman H. 

Navid A. 

homas K. r 

Amos E. Koonc 
George F. Landrigan 
Orion A. Larson 
José Morales 
Joseph Wesley 
John 9. Conrad 
Philip Vecchione 
Vincent J. Yakavonis 
Julian C. Alien 

NH. LL. Lakoeca 
Joseph A. Stanley 
William ". Caldwell 
John Haring 
William K. Beach 
Francis E. Kyser 
James Joseph Brady 
Victor Soto 

Florin Dente 
Andrew G. Nugheltree 
Marion C. N. Wells 
William R. Sorrentino 
Cornelius £. Coyle 
Edward M. Caldwell 
Edward W. Simmons 
George Vance 

Leon J. Maas, Sr. 
Rupert J. Soriano 
Arthur L. Holdeman 
Robert N. Polumbo 
Martin F. Pecil 
Charles H. Jess 
Frank C. Flaherty 
Paul D. Hermann 
HNenry C. Nalther 
Claude Parham 
Milton Il. Gonzales 
Ernest K. Swanson 
Robert A. Liddy 
Virgil G. Valentine 


~ 


~~ he 
Wwonmwmn Ow 


MWensouag 
Wek Anm re 


James R. Giblin 
Danicl F. Kennedy 
Julian Viaton, Ur. 
Frederick S. Laird 
Tom Guntcr : 
Michael FE. Pscenicka 
John M. Smith i 
Lloyd Martin 
Richard A, Cahidl 
George M. Tuttle 
Charles tlenning 
Bernard O'llagan 
Alien C. Scott 
Richard G. Connelly 
David F.. York 

Jacob Spiegel 

Jack W. Raimond 
James Haverfield 
Manfred Osborn 
Frank T. Scavo 

Ford Cummings 

James T. Russel 
Frank Burke 

Owen R. Lewis 
Morris Weinstein 

A. Reid, Jr. 

Hi. L. Nereaux 
Charles Wallace 
Clyde J. Smith 
Frank R. Cain 
Nickolas Barbara 
Walter J. Anderson 
Robert J. Lowen 
Thomas D. Neumann 
Richard J. Polachek 
Paul Wilkins 
Richard Bara 

Js hs Stiiver 
Charles M. Saw 
Richard M. Casselberry 
Leo Skevnick 
Lawrence A. Burlingame 
Cecil G. Austin 
Neil H. Lambert 
John Rosand 
Frederick Jacobsen 
Herman Dean Hillman 
Blank 

Void 


Alternate Convention Delegates 


Stephen C. Farnum 
Erwin Fitze 
Charles Gedney 
John Haring 

Eric S. Hayes 

QO. R. Jorgenson 
Richard J. Moore 
John tl. Morin 


George Pedersen 
Earle Vesscy 

Henry Carl Walther 
Harry Walton 

Blank 

Void 


“a 


be 
(“x nt GC / por re if 
BURTON B. TURKUS, ARBITRATOR 


DATED: JANUARY 22, 1975 
STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) 


On this 22nd day of January, 1975, before me personally 
came and apneared Burton B. Turkus, to me known and known to me 
to be the individual described in and who executed the foregoing 
instrument and he acknowledged to me that he executed the same. 


CLAIRE HELLERSTEIN 
Notary Poblic, State of Now York 
Wo. 24-1749040 
Qualified in Kings County 
Commission Expires March 30, 1976 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


1774a 


JAMES D. HODGSON, Secretary of Labor, 


United States Department of Labor, 72 Civ. 5031 (CBM) 


Plaintiff, AFFIDAVIT ON BEHALF 


INTERNATIONAL ORGANIZATION OF MASTERS, 
MATES AND PILOTS, INTERNATIONAL 
MARITIME DIVISION, ILA, AFL-CIO, 


Defendant. . 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK) oe 
MARVIN SCHWARTZ, being duly sworn, deposes and says: 
f am counsel for the defendant (nereinafter sometimes 
called the "Union" or "MM&P") in the within matter, and I have 
been International Counsel for the Union since 1956. I am 


familiar with all of the affairs and activities of the defendant.}| 


OUTLINE OF AFFIDAVIT 


This affidavit is submitted for several purposes. For 


ease of understanding, these purposes are as follows: 


Plaintiff's Motion for Summa Judgment 
Plaintiff seeks Summary Judgment declaring 
Election of Officers conducted by the defendant void and « 
a new election under the supervision of the Secretary of 
Plaintiff has alleged in its complaint a number of violations 
committed by the Union during the course of its 1971 election 


of officers. In this motion, however, plaintiff has selected only 


alone, which are as follows: 


A 410 | 
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(a) The 60th Convention Newsletter constituted 


campaign literature. 
(b) The "Eleven Pledges" newcletter, constituted 


| campaign literature. 


| 
| (c) Two elected Port Agents were wrongfully given 
| the additional positions of Vice President, Atlantic and Vice 

} 


i President, Gulf. 


(d) A delay in sending out the ballots may have 


(e) Candidates for office in the Port f New 


were denied their right to a membership list 


i| This affidavit is submitted in oppositicn to tnese 


i f£21ve allegations 
! 
a : -Motion on Alleged Violation 


i oss 

Relat ing t to Vic vice Presidents 
] 

| 


| The alleged violation described in paracrapn 
lating to the Vice Presidents was in no respect wrongfu! or 

illegal, but at any rate, the matter complained of cannot occur 
again. This affidavit 1s submitted in support of the Union 


cross-motion for summary judgment dismissing this allegation fr 


3. Defendant Union's Motion for Summary Jucgment 


| 
| RL OE CCR, 


| 
| 


This affidavit is further submitted in support of 
the Union's independent motion for summary judgment dismissing 
| the complaint on the ground that it is moot, in view of the interr 
| 


¥ | vening election conducted by the defendant and the facts and cir- 


cumstances surrounding such intervening election. 


(DEST COPY AVAILABLE 


: | 
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4. Defendant Union's Motion, in the alternative IG 
for Partial Summary Judgment 4 6A 


Alternatively to the Union's independent motion 


for summary judgment dismissing the entire complaint on the basis 


| 
| 
| 
| 
| 


of mootness, the Union moves for partial summary judgment dis- 
missing certain alleged violations described in the plaintit 
complaint, but not urged on the instant motion of the plaintiff 
These alleged violations, for which the Union seeks partial 
summary judgment of dismissal, involve the following matters: 
(a) That the three International officers, by 


oy 
4 


reason of such positions, also became the Executive Officers of 
the Union's Offshore Division. 

(b) No ballots were sent to members of former 
Inland Local 47. 

¥c) That non-postmarked ballots were not 

(d) The membership lists were maintained f 
inspection andwere available to candidates at the AAA's 
in New York, rather than in each of the ports. 


(e) That the distribution of campaign ilter: 


was made through the AAA office in New York, rather than 


PRELIMINARY STATEMENT 


« 


It is important to note at the outset that this lawsuit 
does not involve any claim by the Secretary of Labor that 
election was tainted with any element >f violence, threats 
timidation. As can be séen from the complaint and the papers 
served by the Secretary of Labor on this motion, the issues 
this case solely involve provisicas of the Union's Constitution 


d By-Laws and factual issues relating to whether or not certain 
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documents distributed by the Union constituted campaign liter- 
ature. No claim is made that there were any irregularities or 


fraud involved in the balloting procedures or related matters. 


BACKGROUND MATERIAL 


In order to be able to understand many of the issues 
involved in plaintiff's motion and defendants' motion and cross- 
motion it is appropriate to set forth some of the background 
of the defendant labor organization and the circumstances that 

its 1971 election. 

The election which took place in 1971 was the first 

under the newly structured organization whicn came 
zy in October 1970 as a result of a membership referendum 
opted a new International Constitution which radically 
he internal structure of the Union. 
Recognizing that this first election w 
was designated specifically in the new Internati 
to be the "transitional" election, and the 
- of office was to be known as the "transitional term 
Similar recognition of the unique nature of this f£i3rsc 
ional" election was set forth in the by-laws of tne 
tore Division of the Union, which were drafted after the 


od new Constitution received Convention approval, and 


came into being also by membership referendum on October 1, 


To appropriately focus on the case at bar, it is in 
order to set forth some background narrative on the structure 
of the defendant union prior to its reorganization, and also 
some background material with respect to certain other contempor~ 


aneous events in which the Union was involved which the Secretary 


j 


i 
i 
| 
} 


has brought into the picture forming part of his allegations 


| 
| 


of wrongdoing in the lawsuit. 1'778a 


THE STRUCTURE OF THE UNION 
PRIOR TO OCTOBER 1 


,_1970 


The International Organization of Masters, Mates anc 
Pilots is a union compose primarily of licensed deck officers 
Serving aboard American Flag oceangoing passenger, cargo and 
tanker vessels; ship's officers serving on tugboats and other 
inland craft on the rivers, bays and sounds of the United 
and pilots who navigate American and Foreign Flag vessels 
out of the various ports of the United States. The Union 
has certain members who are employed by the United States 
itary Sealift Command and other governmental bodies, and also 
some unlicensed marine personnel. 

Prior to 1970, the Union was composed of a 
semi-autonomous Offshore, Inland and Pilet Locals. 
majority of these were the Offshore locals, whose principal 

were in the major ports on the Atlantic, Gulf and Paci 
Coasts. One of the Inland Locals, Local 47, had its principa 
office in Cleveland, Ohio, Local 47's membership consisted mainly | 
mgf masters and licensed deck officers who sailed aboard vessels 
oe 
in the Great Lakes. 

The rights, duties and privileges of the members were 
governed by an International Constitution, as well as by By-Laws 
of each man's individual local. There were three Internationa. 
officers, a President, Vice President and Secretary~Treasurer 
who were elected by all the mempers of the Union, and Local 
officials who were elected by the membership of each particular 
local. The salaries of the local officials were determined by 


each local. The annual dues of a member was determined by 4515 


W 


own Local's By-Laws, subject only to a minimum amount set forth 
in the International Constitution. 1779a 
The International Organization of Masters, Mates and 
Pilots was the last of the maritime unions to maintain this semi- 
autonomous local structure. For many years, changes in the 
International structure had been the subject of a membership 
discussion. In March of 1968, a Constitutional advisory com- 
mittee met for the purpose of recommending a new Constitution 
which would provide for consolidation of the, existing locals 
along "division" lines. The recommendation of the Constitutional! 


advisory group was printed in the March 1968 issue of the Inter- 


national newspaper, The Master, Mate and Pilot, and subsequent... 


was placed before the International Convention which met in May 

of 1968. The broad outlines of the recommendation were sent out 
‘ 

to the organization membership for an advisory vote. It was pla 


on the 1968 International election ballot in the form of a 


"Proposition A", and read as follows: 


"PROPOSITION A 
Consolidation of the Locals 


Are you in favor, in principle, of a 
consolidation of the Locals of the International 
Organization of Masters, Mates and Pilots along 
the following lines: 


Offshore Division - All Offshore Locals 
Inland Division - All Inland Locals 
Pilot Division - All Pilot Locals 
Government Employees' Division 


If the answer to the above is "Yes", a Con- 
stitutional Convention shall be called in accordance 
with the provisions of the International Constitution 
to implement the will of the membership. 


te 


The proposition received an affirmative 5 to 2 vote of 


the Organization's membership. — 178A 
Continued efforts along the road to consolidation 
resulted in the drafting of a new International Constitution, anc, 
thereafter, a completely new set of By-Laws for the proposed 
Offshore Division, which was hoped to be the first fully 
structured Division under the new Constitution. 
A referendum of the entire membership approved the 
new Constitution, and a referendum of members of former Offshore 
Division Locals approved the creation of the Offshore Division 
and adoption of its By-Laws. Both the new International Con- 
stitution and the Offshore Division By-Laws became effective 
October 1, 1970. 
LOCAL 47's WITHDRAWAL 
FROM THE ORGANIZATION 
The proposed restructuring of the Organization was 
a universally popular move. In particular, it was 
opposed by the leadership and membership of Local 47, 
Local headquartered in Cleveland, Ohio. Prior to the Inter- 
national referendum on the new Constitution, the membershipot 
|| Local 47, by its own separate membership referendum voted 
iate from the International Union in the event the 
national membership at large voted to approve the new Cons 
its restructuring of the Union. 
The operative part of the disaffiliation resolution 
|| approved by the Local 47 membership referendum was as follows: 
Now, Therefore, be it and it is hereby 
resolved, that in the event the requisite major- 
ity of the International membership vote to 
approve the new Constitution (1) Local 47, Great 


Lakes and Rivers District, of the International 
Organization of Masters, Mates and Pilots, snali 


eee eee = 


| 


i] 
thereby be deemed immediately to have terminated 
the relationship between Local 47 and the Inter- 17&1isa 
national and Local 47 shall no longer be affiii- 
ated with the said International Organization of 
Masters, Mates and Pilots; (2) that from that moment 
forth, reference to the International will be 
stricken from Local 47's books and records and 
the Local shall be known as Local 47,Great Lakes 
and Rivers District; (3) Local 47 shall take any 
and all action necessary and appropriate to pro~- 
tect and defend the institutional rights and inter- 
ests of its membership. 


It is further: resolved, that the Con- 
stitution and By-Laws Committee of Local 47 shall 
prepare and submit to the membership for ratific- 
ation revisions of the Constitution and By-Laws 
of Local 47 to effectuate this resolution. 


Adopted by unanimous affirmative vote 
of the membership of Local 47, Great Lakes and 
Rivers District, International Organization of 


Masters, Mates and Pilots, in nvention assembled, 
March 6, 1970. 


As stated previously, the new Constitution was approved 


by a majority of the Union membership, and came into effect 
October 1, 1970, thus bringing about the condition under which 
Local 47's disaffiliation became effective. 

At no time has the membership of Local 47 voted to 


re-affiliate.* 
MM&P AFFILIATION WITH THE ILA 


The International Organization of Masters, Mates and 
Pilots held its 60th Convention during the period July 26 to 22, 
1971, in Galveston, Texas. Many things were on the agenda for 


that Convention, among which was a proposed affiliation of the 


. The question of Local 47's status as a constituent body of 
the International Organization has been the subject of a lawsuit 
that previously was pending in this Court, bearing the title 
VINCENT LARCOMBE, and all others similarly situated v. INTER- 
NATIONAL ORGANIZATION OF MASTERS, MATES AND PILOTS, INTERNATIONAL 
MARINE DIVISION OF THE INTERNATIONAL LONGSHOREMEN'S ASSOCIATION, 
AFL -CIO, Civil No. 73 Civ. 1789 MEF. That suit, claiming tnat 
the membership of Local 47 were members in good standing of tne 
International Organization at the time of the 1971 elections, 

has been discontinued with prejudice. 


r 


International Organization of Masters, Mates and Pilots with 
the International Longshoremen's Association. 17828 

Teddy Gleason, President of the ILA, made a speech to 
the delegates at the Convention. A resolution calling for the 
affiliation of the MM&P with the ILA, in the form of a proposed 
amendment to the MM&P's International Constitution, was passed 
by the delegates to the Convention by a vote of 33 for and 1 
against. 

In the eyes of the overwhelming majority of the dele- 
gates, affiliation with the International Longshoremen's 
Association was of vital necessity for the continued survival 
of the MM&P. 

The maritime industry, for many years has been racked 
with serious inter-union rivalries. The Marine Engineers Bene-| 
ficial Association, the counterpart union to the MM&P represen 


ing licensed engineers aboard oceangoing American Flag vessels ,| 
{ 


{ 


has campaigned long and hard to destroy the age-old tradition 


of the primacy of the captain aboard the vessels, and substitute 


in his place, the Chief Engineer. In addition, the MEBA wages 
a continuous assault on the collective bargaining agreements of| 
the International Organization of Masters, Mates and Pilots. 
They have gone so far in this direction as to charter their own! 
union subdivision, the Associated Maritime Officers of 

2, MEBA, 4 subsidiary that allows into its ranks licensed 4 
officers as well as licensed engineers. This Association 
competes for licensed deck officer jobs aboard oceangoing 
vessels by way of offering a variety of concessions to 


owners. 


| 
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Embarking on its newly structured organization the 
leadership of the MM&P, as reflected in the ?3 to 1 vote, felt 
most strongly that the strength that ILA affiliation would give 
to the MM&P was of vital importance for the survival and contin- 
ued growth of the MM&P*. 

At the Convention, along with the passage of the 


resolution calling for a submission of the affiliation question 


to membership referendum, a ballot committee to conduct the refer 


endum was elected by acclamation of the Convention delegates. 
The American Arbitration Association was designated to be the 
impartial balloting agency to conduct the amendment referendum. 
The importance and urgency of the affiliation question 
was underscored at the Convention. By August 20, 1971, less 
than a.month after the close of the Convention, the ballots on t"© 
affiliation referendum, totalling 10,107, were mailed by th 
to the members for vote. 
Attendant upon the submission of the ballots to the 
membership, a newsletter, entitled "60th Convention Newsletter 
on the Resolution of Affiliation of the IOMM&P with the ILA" 
was sent to all the Union membership. This newsletter reported 
on the resolution adopted at the 60th Convention, presented 
excerpts from statements made at the Convention by Teddy Gleason, 
ani otherwise gavé background material with respect to steps 
leading to the affilation resolution and the importance of such 
affiliation. The newsletter was mailed to the Union membersnfip o2 


August 19, 1971, the day before the affiliation ballots went out. | 


. The affiliation of the MM&P with ILA was bitterly opposed by 
the Marine Engineers Beneficial Association and its ally, the 
Seafarer's International Union of North America. They protested 
such prospective affiliation to President George Meany of the AFL+ 
CIO, but President Meany refused to take any steps to prevent the 
affiliation, amd, moreover, gave approval *o the prospective af- 
filiation. 
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Although the affiliation with the ILA was overwhelming- 
ly supported by the delegates to the 60th Convention, it was ‘far 
from an overwhelmingly popular issue with the membership. Cer- 
tain outdated prejudices against the longshoremen as a resu 
long-past racketeering in that union, and certain prejudices 
with regard to the ethnic makeup of longshore membership, made 
the outcome of the referendum vote highly uncertain. Those who 
were outspoken proponents of the affiliation were subject to con~ 
siderazle abuse and vilification by much of the membership. 
at any rate, the sense of the Convention delegates as to the 
urgency and importance of the affiliation was such that, irres~ 
nective of the outcome to them personally, a strong news let* 
urging the affiliation, was deemed to be a must for the cont inued| 
survival of the International. 

The count of the balloting, which was on 4 
referendum, took place on November 23, 1971. The Affiliatio! 


Amendment passed by a vote of 2,995 to 2,296. 


POINT I. THE 60th CONVENTION NEWSLETTER 


deny that this Newsletter constitutec 
campaign literature on behalf of any candidate in the 1971 
election. Defendant's argument that the decision of Judge 
Croake 1S not determinative of this issue is set forth 
in the accompanying affidavit of Burton M. Epstein, Esq., 
will not be repeated here. 

The document itself, as previous ly stated, was sent out; 
in tandem with the vital bailot on affiliation of the MM&P with 
the ILA. [It is customary for the defendant union and labor 
unions in general, as will be testified to at the trial of this 
matter, to submit to the membership whether in tne form of a 


Newsletter or otherwise, reports on the activities of the Union, 


t 
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and specifically, reports and recommendations by the Union’ 
governing body--here the Convention delegates--with respect 


to matters of importance to the Union. 


The ILA affiliation was a matter of critical importance, 


and it was absolutely proper and within the scope of the Union 
to send out the Convention Newsletter reporting on the activities 


of the Convention and urging membership ratification of the 


i 
H 
i 


merger ballot. 

The affidavit of Thomas W. Gleason, President of the 
ILA which accompanies this Affidavit, also clearly sets forth 
the circumstances which gave rise to his comments at. the MM&P 
Convention.. 

The timing of the affilation referendum, the mailing 
out of the Newsletter, and the election balloting is important 
to stress. The Newsletter was sent on August 19, 1971, and the 

affiliation 
ballot on the ILA / - was sent out the very next day. More 
than a month elapsed before the balloting for the election com- 
menced--those ballots were mailed on September 21, 1971. 

In this connection, we are treated to a "damned 1f 
you do and damned if you don't" argument by the Secretary of 
Labor. 

He first alleges that the Newsletter, despite its 

affiliation 
mailing the day before the j ballot, was actually campaign 
literature in connection with the Union election whose balloting 
did not start until a month later. At the same time, as will 
be discussed later, the Secretary raises a further objection to 
the election, saying that the Union committed a violation by 
sending out the election ballot as late as September 21, 1971, 


and that the ballots should have been sent out by August 27, 1971, 


There is no doubt that if in fact guch a timetable had been 
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followed, the Secretary of Labor would now be jumping up and47RGa 


107 
; mo 


down claiming that the sending of the ballots on August 27 i 
so soon after the mailing of the Convention Newsletter of 
August 19, 1971, clearly showed that the Newsletter was really 
campaign literature. 

Damned if you do and damned if you eon’ ct.” 

Suffice it to say, that what the Secretary 
is urging is that the customary and regular business 


union--even on most critical issues--must be brought 


still, and, in fact, emasculated, when an election is nearby 


yY@ 


A union's affairs are not and cannot be run 
this way, and testimony will be offered to show this. The 
affiliation issue was of monumental importance to the Union, 

view of the overwhelming mandate for affiliation that 

lL vate of the Convention delegates, it would have 

betrayal of the rights and interests of the Union members 
affiliation ballot to have gone out unaccompanied by a 
tter recommending an affirmative vote on the affiliation. 

Lloywi Sheldon may have complaints about the co 
of the 60th Convention Newsletter since he, in fact, was 
delegate at the Convention who voted against the 

at those forces who were against affiliation, but 
focused on the aefiliation issue. Any complaint by the dissenter| 
Sheldon against the Newsletter frankly favoring affiliation 
cannot be elevated to or transformed into a valid complaint tnat 


it represents campaign literature in an upcoming election. 


cf fact, there was no “delay” for nefarious reasons as alleged ' 
by This point wiil be discussed later 

in this affidavit and is also the subject of the accompaning 
affidavit of Kenneth Camisa, the former Director of Research for 
the defendant. 


A 422 


Hostility Toward Affiliation 


17873 


The venomous anti-affiliation literature, appealing 
to the basest racial prejudices, was appalling. It was in fact 
a mark of courage for those who supported the affiliation to 
speak out on its behalf. The advocates of affiliation were 
subjected to the most vilifying and outrageous oaveatad abuse. 

In the South, the racist opponents to affiliation 
distributed in volume to the MM&P membership a clipping from an 
April 1971 ILA publication showing Captain O'Callaghan shaking 
hands with black officials of the ILA, and also showing Joseph 
Gaier, an O'Callaghan slate candidate for Port Agent, Port of 
New York, also in company with black ILA officials. This pander- 
ing to racism permeated the vicious campaign conducted by the 
anti-affiliation forces. Attached to this Affidavit as 


Exhibit A , is a copy of such clipping. 


The Secretary of Labor alleges that not only was the 


Convention Newsletter campaign literature, but it was campaign 
literature for O'Callaghan and for all those candidates who were 
on the O'Caliaghan slate or were incumbents. 

If the Secretary's latter theory is correct, then we 
should expect to see some parallel in the voting for all of the 
elective positions. That is, if the pro~affiliation literature 
was for all of the incumbents, it should have resulted in some 
similarity in results in all of the cases; if O'Callaghan won 
by 40% then Lowen should have won by 40%, Caldwell by 40%, Joe 
Gaier, the New York Port Agent, by 40%, and so on down the line. 

The evidence in the case shows absolutely that no such 
correlation in voting even faintly resembling this occurred. 

The AAA certification of results, Exhibit M. to the Secretary's 


9(g) statement, reveals, as a sample, the following; 


APPROXIMATE 
PERCENTAGE 
NAME POSITION OF VOTES 


| 
Thomas F. O'Callaghan International 17&da 
President 4% | 


William F. Caldwell International Executive 
Vice President 


Robert J. Lowen International Secretary- 
Treasurer 


James R. Silver Assistant Port Agent, 
Baltimore 


Howard H. Williams Field Representative, 
Savannah 


Patrick J, King Port Agent, Boston 
Robert Jones Port Agent, Galveston 
Robert N. Palumbo Port Agent, Houston 


Joseph B. Gaier Port Agent, New York 


The complete and utter lack of uniform results rebuts 
both theories of the Secretary--that the Convention Newsletter 
was campaign literature on behalf of not only O'Callaghan but 
all of his slate and the incumbents, and also the Secretary's 
theory that such Newsletter may have affected the outcome of 
election.* 


To sum up: From all of the foregoing and the accompany 


ing papers in opposi<ion, the Newsletter was not campaign iiter- 


ature; it was not campaign literature on behalf of O'Callagha 
and all of his slate and the incumbents; the Newsletter did no 


affect the outcome of the election. 


* The International officers needed a 40% plurality to win; ail 
other positions above required a simple plurality. It is an interr 
esting sidelight to note that Captain O'Callaghan who was most 
prominent in advocating the ILA merger got the lowest percentage 

of votes in the above sample. 


POINT II. UNION NOTICE - ALL CONSTITUTIONAL 
AMENDMENTS AND RESOLUTIONS OF THE 1789a | 
60th CONVENTION RATIFIED. | 


The Secretary contends that the document sent to tne 
membership entitled "All Convention Amendments and Resolutions 
of the 60th Convention ratified - Affiliation of IOMM&P as the 
International Marine Division of the ILA (AFL-CIO) Affirmed" 
constituted campaign literature.* 


The defendant denies that this document constituted 


campaign literature. It was as stated above with respect to the | 


Convention Newsletter an ordinary union document sent in the 
union's regular course of business, reporting to the membership 
on the result of the significant ballot on the affiliation with 
the ILA. It followed the ¢ pletion of the balloting, and 
properly notified the electorate of the outcome. | 

From the argument of the Secretary with respect to this) 
document, it is once again apparent that what the Secretary 
envisions as being the only acceptable Union operation during an 
election time is a laboratory condition wherein the Union ceases 
doing all business in any other avenue. 

It is apparent from the Secretary's memorandum, that 
the language of this document has no bearing on the issue. Com- 
mencing with the 60th Convention Newsletter, the Secretary 
permanently links anything pro-affiliation with O'Callghan and 
his slate and the incumbents. Consequently, even a single 
one-line statement advising the membership that the affiliation 
refe.endum passed, would be enough to be categorized as campaign 
literature on behalf of O'Callaghan, et al. 


jenna eal 


2 The Secretary prefers to call this the "Eleven Pledges" 
document. So be it. 
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Such a contention by the Secretary, we submit, falis 


by its own weight. This “poisoned fruit” doctrine, stemming 


from the Secretary's link between the vote on the affiliation 
and the vote on the election is wrong to start with, and cannot 
be applied to this "Eleven Pledges" notice. 

The same arguments which we discussed above rec 


the substantial unpopularity of the affiliation issue, and 
disparity in the percentage of election returns among the 
slate, despite his allegation that the affiliation 
issue and the Newsletter applied to all slate members are 
similarly applicable to this document. So, too, is the con- 
clus.on above that the document did not affect the outcome 
the election. 
Again, evidence will be submitted at trial 
documents of this kind sent to members are routine and 


letely within the normal operations of the MM&P and of otier 


=p & 


ions as well. 


To sum up this Point: The “Eleven Pledges” document 


not campaign literature; it was not campaign literature 
of O'Callaghan and all of his slate and the incumbents; | 


n Pledges" document did not affect the outcome of the 


OFFSHORE DIVISION VICE=PRESIDENTS 
(ATLANTIC AND GULF) a 


rn 


- surrounds this simple issue with 


boyant language seeming to infer that certain significant 
of the membership were denied participation in the selec 


the two Vice Presidents. 
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In actuality, what occurred here, was that for thigig) a 
{ 
| 


one transitional election, the persons who were respect~ 
ively elected to be the Port Agents for the Ports of New York and! 
Galveston would automatically, solely for this transitional 
period, be the Vice-Presidents for the Atlantic Region and the 
Gulf Region. 

The Union, as heretofore stated, specifically cross~ 
moves with respect to this allegation, requesting that it ‘be 
stricken from the plaintiff's complaint. As will be described 

it is moot for a number of reasons, and no relief can 
espect to this allegation. 

Pursuant to the Offshore Division's By-Laws, the 197 
election was the transitional election. For that one election 
only, the individual who was elected from and by the membership 
of the New York Port would be the Vice-President (Atlantic) and 
the individual elected from and by the membership of Local 20 
(Galveston-Hous ton area), would automatically be the Vice-Presi- 
dent (Gulf). 

The Offshore Division By-Laws further provided that 
in the next election any member of the entire offshore Division, 
irrespective of his "home port", would be eligible to be a 
candidate for any offshore Division office, and, sovrespondingly.| 
all Offshore members would vote for all Offshore Division 
positions. Thus, the passage of time has rendered this charge 
moot, since the election which was conducted in 1974 was under 
these new rules. 

The second aspect of mootness came about in January, 
1974, when, by referendum vote, the Offshore Division membership 
amended the Offshore Division By-Laws to eliminate the separate 


positions of offshore Division Vice-Presidents. 


n 6GSY 


The amendment voted affirmatively by the Offshore 


Division membership read as follows: 


4 


"AMEND BY-LAWS IN ORDER TO FURTHER 
REDUCE EXPENSES 


This Article was discussed for several hours and 

it was the unanimous opinion of all of the 

members of the Offshore Division Executive Council 
that the following amendments to the Offshore 
Division By-Laws are essential to prevent a further 
worsening of the financial condition of the Off- 
shore Division and the Organization, For example, 
as the By-Laws now read, it ‘can and has been 

argued that there must be three additional officials 
elected as Vice-Presidents. Further, as the By- 
Laws now read, the Offshore Division can find 
itself in the position of having to elect Field 
Representatives for ports already closed. 


* © * * ® 


The Offshore Division By-Laws shall be amended 
wherever and in such respects as are necessary, to 
provide the following: 

l. The three elected Vice Presidents shall not 
be in addition to the elected Port Agents. 


2. The vice President (Atlantic) shall be the 
Port Agent of the Port of New York; the Vice President 
(Pacific) shall be the Port Agent of the Port of San 
Francisco; the Vice President (Gulf) shall be the Port 
Agent of the Port of Galveston, 


3. As economic necessity or as service to the 
membership may require, the Offshore Division Execu- 
tive Council shall by the majority vote, have the 
authority to close, reclassify or merge ports, and to 
designate all Field Representatives." 


The implementing change made in the Offshore Division 


|| By-Laws was as follows: 


"Article III, Section l(a) is amended by adding the fol- 


lowing paragraph: 


'The candidate elected as Port Agent, New York, 
shall, by reason of such election, also be and 
hold the position of Vice-President (Atlantic); 
the candidate elected as Port Agent, San Fran- 
cisco, shall, by reason of such election, also 
be and hold the position of Vice-President 
(Pacific); the candidate elected as Port Agent, 
Galveston, shall, by reason of such election, 
also be and hold the position of Vice-President 
(Gulf) .*" 
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As stated above, the 1974 Elections were conducted 
in accordance with the new provisions, and were division-wide 


in eligibility and vote. Consequently, there is no relief 


that can be given with respect to this charge. 


Although it is unnecessary to make further comment 


on this charge in support of the cross~motion for dismissal, 


a few observations are appropriate. 


First, one argument the Secretary may raise against 
moctness--although not applicable here where the separate 
position is no longer in existence--is that the 
who came to office by reason of an impropriety 


be able to use such position to gain advantage in a succeeding 


election, and, therefore, the mere occurrence of an intervening 
’ sf 


unsupervised election, is insufficient to render the complaint 
moot. 

Such theoretical reason for denying mootness is not 
present in the instant case. There is no complaint made about 
any impropriety (other than the other general claims of im- 

to 
ropriety in the Secretary's suit/which we are eisewhere 
responding) specifically related to the positions of New 
Port Agent and Galveston Port Agent. That is, Josepn 
elected to the position of Port Agent, New York and Robert 
Jones was elected to the position of Port Agent, Galveston. 
Any advantage which they may have obtained by reason of an 
incumbency, was not obtained by reason of holding 
Vice-President, but had been obtained by reason 
the unassailed position of Port Agent. Therefore, 

added “advantage” was gained by reason of this dual 

Moreover, the By-Law provision relating to 


tion was sound in concept and non-violative of 


4 


The membership of the Port of New York (former Local 88) was 47Q4i 


i 


the largest of all of the Atlantic Ports. Similarly, the mempeér~ 
ship of the Port of Galveston was the largest of all of the 
Gulf Ports. It was logical, therefore, for the agents who 
would be elected by the membership of the largest respective 
ports to be also given the second title. 

In addition, when the By-Laws were drafted and the 
interim measures placed into effect, there was some uncertainty 


4 


as to the necessity of having separately elected officials for 
Offshore Division Vice-Presidencies. Whether such separate 
positions might prove redundant, could be better determined 
after the experience of the transition period was gained. 

As noted above, it was determined that there was no need fo: 


these additional elected positions, and the amendment 
offshore Division By-Laws, eliminating these separate 
was placed into effect. 

Further, the Secretary's argument 1s basically 
fallacious. It is predicated on the theory that a member 15 
being deprived of the right to vote for sqameone who would be his 
officer--the "“Gisenfranchisement" argument. The realities of 
the activities of the Port Agent during and under the 
al period and, indeed, during and under the Union structure 
to 1970, contained the same theoretical elements of disenfranch- 
isement, but were never complained about, and, indeed, were no 
unlawful. 

That is to say the following: In the transitional 
election, as well as under the prior semi-autonomous local 
structure, the membership of the Local in each port voted 
their local officers. The President of Offshore Local 


yoted for only by Local 88 members, and so on down the 


The membership of these Offshore Division Locals i795a 


consisted of licensed deck officers sailing on oceangoing vessels, 
These members come from all of the different ports. Thus, for 
example, a vessel could have on it a captain who was a member of 
Local 88, a chief mate who was a member of Local 14, a second 


} 
mate who was a member of Local 90, one third mate who was a member 


| 
| 


of Local 24 and one third mate who was amember of Local 15. 

This ship might complete 1ts voyage in the Port of New | 
York, the "“jurisdiction"of Local 88, The second mate, a member 
of Local 90, might, at the payoff, have a claim for overtime 
that was disputed and not paid by the company. The local 
member would turn to an official of Local 88, for whom he had not! 
voted, to present his grievance to the company, and to represent 
his claim. This was, and still is, a constant event, simply by 
reason of the nature of the maritime industry. Thus, you always 
had officials, for whom a member did not vote, representing them 
and acting on their behalf. 

Similarly, under the semi-autonomous system which 
existed for many years, the locally elected officials comprised 
the Union's International Executive Committee, casting weighted 
votes in that chief governing body, whose ultimate decision 
was to control the affairs of the entire Union and its members. 
Thus, the President of Local 88, with a larger membership, 
through his greater weighted vote in the International Executive 
Committee, would exercise more control over the affairs of a 
member of Local 15 than would the President of Local 15 himself. 

This type of structure 1s typical of many unions, 

nd no case that we are aware of has ever declared such a setup 
to constitute “disenfranchisement” of the right vote for one's 
union official. 

Finally, as is discussed later and in greater length, 
the anti-O'Callaghan slate candidates for these two offices have 


jefeated the incumbent O'Callaghan slate candidates in the 1974 
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election; Charles A. Hemming has beaten Joseph B. G in New 
York, and Arthur Holdeman has beaten Robert L. Jones in Galvestc: 
Therefore, on all counts this issue is moot. 

We have, perhaps, in this lengthy discussion, indul 


ourselvesin using a cannon to kill a fly. But to sum up: 


Js 


the mootness point, (a) by reason of the disappearance of tne 


separate positions of Vice-President; (b) the election procedures. 
the post-transitional terms which have been followed 

current election wherein all Offshore Division members were 

igible to be candidates for and vote for all Offshore Divisio! 


fficers; (c) the unquestioned propriety of tne 1971 vote fo 


Port Agent of New York and Post Agent of Galveston positions, 
per se, and (d) the defeat piers Hanan slate for these positions 
in the 1974 election, plaintiff's motion predicated on this 
allegation, should be denied, and the Union's cross-moticn 
partial summary judgment dismissing this allegation from the 
Secretary's complaint should be granted. 

POINT IV. BALLOTS NOT MAILED WITHIN THIRTY 


DAYS AFTER THE CLOSE OF THE NOM~ 
INATING PERIOD. 


In this issue, also, the Secretary of Labor, without 
a shred of evidence relating to the time problems and pnysi 
difficulties relating to the mailing out of the ballots, engages 
n the wildest speculation and comes up with a conclusio! 
the mailing of the ballots was purposefully delayed for 
nefarious reason. This is all absolutely hogwash. 

The accompanying affidavit of Kenneth Camisa, 
at tie time of the election, was the Research Director 
defendant Union, sets forth clearly the problems that 
he preparation and mailing of the ballots for the unique a7 
ransitional election. I will repeat here only the hignilignts 


of that affidavit. 
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The new Constitution of the International, which became 
effective in October, 1970, was, necessarily, the first document 
to be drafted providing for the massive restructuring of the 
Union. As can be seen from that Constitution, the provision for 
the mailing out of the ballots (Article V, Section 8(d)) not 
later than the thirtieth* day following the close of the nominat- 
ing period, related solely to ballots for only three officers-- 
the International President, the International Executive Vice- 
President and the International Secretary-Treasurer. See Article 
VY, Section S$, of the International Constitution. 

Subsequent to the drafting of the International Con- 


stitution, the Offshore Division By-Laws were drafted. These 


By-Laws provided, in Article Vv, that the election for the Offshore 
Division officers was to be conducted along with the election 


for the International Officers, and to be supervised by the same 


International Ballot Committee which was elected in accordance 
with the International Constitution, and similarly that the off- 
shore Division election was to be conducted by the same impartial| 


balloting agency, the American Arbitration Association, selected by 


the Convention subject to the same rules and conditions as out- 
lined in the International Constitution for International 
elections, except as specifically provided for in the Offshore 
Division By-Laws. 

il It should also be noted that pursuant to Article V, Section » 
any candidates who are nominated have 10 days after the close of th 
nominating period in which to advise the International Secretary- 
Treasurer in writing, that they will accept the nomination. Withr 
in that same 10-day period of time, any accepting nominee has an 
opportunity to submit a statement, not to exceed 200 words, whicn 
was to appear at the ballot. Therefore, in effect the Const: 

tion, if read this way, seems only to provide 20 days for thé 
preparation of a ballot for three positions. Alternatively, 

can be read to provide that the 30-day period starts after th 

days in which the candidate has to accept his nomination whl 

would be the true close of the nominating period. 


Therefore, the 1971 election to be supervised and {7982 


conducted by the International Ballot Committee and the AAA, was 
to be an election not merely for three officers, but, rather, f 


every Offshore Division office, and every Pilot as well*, 


This meant an election of fifty officers plus an election 


7 


Convention delegates from each of the ports. All told, ci 
were in excess of 175 candidates for all of these offices 
were to be voted for in the 1971 Election. 

Por the Offshore Division alone, it was 

therefore, to prepare nin@separate ballots. 
had to be prepared a separate ballot for the 
members and a separate ballot for the Pilots Division. 

In the preparation of each of these separate bail 
as to the order in which the names would appea 
favor any candidate, had to be decided upon 

committee. In addition, challenges that had been ma 
the ballot committee had to be gone over. F ruling 


by them on the di:ferent jobs that were to oe 


of the work that was required, 1 


the ballots were mailed out as qui< 


~ 


were on November <1, 1971. The Secretary c.aims 
no later than 
should have been mailed/August 27, 1971, thirty days 


y 
4 4 


the nominating period. If we add the 10 days af 
candidate for the right to send in his sta 
close in any event to a 30-day period, 
fair reading of the Constitution and the intent behind 1 


the surrounding circumstances, well within the sp 


and reasonable mailing requirement which the 


sion was fully formed by the time 


too, held their individual ele 
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Additionally, as was mentioned in the affidavit of Mr. 


Camisa, the AAA was conducting the near-concurrent referendum 
on the affiliation with the ILA. Those ballots went out 4'799a 


August 20, 1971. The AAA, being the independent body selected 


to conduct both ballots, had indicated to the International 


Ballot Committee its reluctance about sending out the two ballots| 


too close together, since they were concerned that it might be 
confusing to the membership who might inadvertently return the 
ballots in the wrong envelopes which could have desntiee th the 
voiding of their votes in both elections. The AAA,in view of this, 
was completely in accord with the time schedule that eventually 
resulted and at no time urged that the election ballots be sent 

out any earlier than they were. Evidence in support of this wi1l| 
be adduced at the trial of the action. 

The alleged skullduggery which the Secretary ruminates | 
on in his Memorandum is just not the case. Exhibits Dl through 
D9 and Fl and F2 to the Secretary's 9(g) statement, show the 
eleven separate ballots that had to be prepared, and the number 
of candidates who were running for office. 

The Secretary's argument that the delay “allowed” the 
MM&P's magazine the "Master, Mate and Pilot" to come out, 1S 


again a part of the Secretary's misconceived "laboratory condition" 


theory of Union activities. That magazine is Exhibit GG to | 
plaintiff's 9(g) statement. The contention that it was 

campaign literature did not impress Judge Croake. It is a fair 
descriptive report on the activities of the Union, and absolutely 
not campaign literature, and did not affect the outcome of the | 
election. The Secretary's comments about its emphasis on the 
affiliation issue have been gone into above, and, as demon- 


strated there were of no affect on the outcome of the elections.) 
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We respectfully refer the Court to the additional points 


| 

| 

| describing what transpired during the period of time when the 
ballots were being prepared and prior to the mailing which are 

set forth in Mr. Camisa's affidavit. 


The Secretary's motion with respect to this allegation 


7 


is completely witnout merit and cannot be the base for the grant- 


ing of summary judgment. 


POINT V. THE LOCAL 88 MEMBERSHIP LIST 


The argument relating to Judge Croake's decisio 


~ 


| this issue is set forth in the accompanying affidavit of Burt 


ct 


M. Epstein, and will not be repeated here. [It 18 enough 
| that as was the case with the 60th Convention Newsletter, no 
| evidentiary hearing was held by Judge Croake on the membership 


| list issue, and, moreover, such membership list issue was not 
i] 
} 


Q 
fa. 


|| even before Judge Croake in any of the affidavits or deman 

relief submitted to him on the preliminary injunction issue. 
Of significant importance, however, is the fact that even: 

Judge Croake did not find any violation as the Secretary seems to! 

pe complaining of. 

i In this regard, we are treated to a quintessential 

example of semantic legerdemain when we look at the Secretary's 

memorandum with regard to this issue. At page 30 he speaks about 

| the plaintiff's seeking to "aisgarge" a certified mailing list. 

At page 33 he speaks about requiring “the production” of the 

| Local 86 mailing list. At page 92 he speaks about a refusal 

"to provide” a Local 88 mailing list. At page 95 he speaks about 


candidates “in possession" of the copy of the mailing list. 


A | 
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The simple fact of the matter is that Judge Croake did | 
not issue an order stating that the Local 88 candidates were 
entitled to physical possession of a mailing list. This is set 
forth in his endorsed order attached as Exhibit II to the Rule 
9(g) statement of the Secretary. This order came about after a 
motion had been made by the Union for reargument on this point, 
wherein Judge Croake stated ir part as follows: 

"Defendant now seeks, in its moving papers, 

relief from a remedy which was not granted. 

The Court has not been requested in the 

Complaint nor has it ever ordered that 

plaintiff obtain 'physical possession' of 

mailing lists. 

"This new issue is not properly presented 


in this motion for reargument." 


We are left then with the only real question on this 


issue: whether the Local 88 mailing list wes "avcilable” to 


| 
i 
! 


candidates, and this has nowhere been denied. The list always 

was available to candidates at the office of the American Acbitead 

tion Association in New York, where Local 88 has its headquarters. 
And it is such availability, and not the right to 

physically obtain a copy of the mailing list, which was all that 

a candidate fcr office in Local 88 was entitled to under the 

Local 88 By-Laws. 


| 


At the trial of this action evidence will be introduced | 


' 
i 


to show that in 1967, the same provision was found in the Locai 
88 By-Laws with respect to membership lists as is set forth in 
the Local 88 By-Laws attached as Exhibit HH to the Secretary's 
9(g) statement. It will be further shown at trial that during 


the 1967 Local 88 election of officers, Israel Ben Scheiber, an 


| 
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arbitrator for the American Arbitration Association, under 43°28 
whose auspices the Local 88 election was conducted, determined, 
on the same question of the right of a candidate to physical 


possession of the membership list, that the Local 88 By-Laws 


did not require the physical delivery of a membership list to a 
candidate for Local office. It will be also shown that a sub- 

sequent Local 88 election was held in 1969, in which the 1967 
ruling of Arbitrator Scheiber that a candidate for office wis hee 
entitled to physical possession of a copy of the list, was | 
followed and abided by,* and that the appropriate Local 88 doveres 
ing body interpreted and found the provisions of their By-Laws 

not to entitle a candidate to physical possession of a membei-.ip 


EiSt. 


From the foregoing, it is urged that the Secretary's 


29 


motion with respect to this allegation relating to the Local 


b 


membership list is without substance, and cannot be the basis 


for the granting of summary judgment. 


* There is no statutory requirement that entitles a candidate 
| to physical possession of a membership list. 


CONCLUDING REMARKS 
ON PLAINTIFF'S MOTION 49°34 


As shown from the foregoing, the allegations set forth 
by the Secretary in support of his motion for summary judgment 
are all without merit, and consequently, his motion should be 
denied. 

Moreover, the Union has raised an affirmative defense 
to this action which remains in issue, and, consequently, on 
this ground alone, the motion should be denied. 

The complaint to the Secretary of Labor on behalf of 
the several complainants, according to the Secretary, was filed 
with him on March 29, 1973. Among such complainants was one 


Jack Ofelt. 


The final intra-union remedy available to the complain-_ 
| 


ants was an appeal to the Union's General Executive Board, as 


admitted by the Secretary. The General Executive Board enter- 


tained the appeals of the complainant's on January 25 and 26, 
1971. The complainants knew that the General Executive Board 
was meeting on January 25 and 26 to take up the appeals and Mr. 
Ofelt was invited to attend, but he declined to do so. The 
Board denied the appeals on January 26, 1972. 

The statute (29USC §482) requires that a complaint 


be filed with the Department of Labor within one calendar month 


after the exhaustion of intra-union remedies. The complainants 
should have filed their complaint with the Secretary no later 
than February 26, 1972. Consequently, complainants have not 
complied with the statutory requirement. 


The Secretary does not allege that the complainants 


did not know of such denial at the time it was made on January 26i, 
1972. At best he alleges that no written notice of the denial 


of the appeals was given to the complainants until Burton Hall 


1974a 


received the letter from Captain Lowen on March 2, 1972. (see 


Plaintiff's Memorandum p. 101). With this issue and defendant's 


affirmative defense still remaining factually in dispute, plain- 


tiff's motion for summary judgment cannot be granted. 
From all of the foregoing, therefore, Plainti£t"'s 


Motion for Summary Judgment should be denied. 
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The defendant Union moves independently for summary 


UNION'S INDEPENDENT MOTION 
FOR SUMMARY JUDGMENT 


judgment dismissing the complaint of the Secretary of Labor on 


the ground of mootness, inasmuch as the Union has conducted an 


untainted, intervening election in accordance with its Constitution 


and By-Laws, and that under the circumstances and withi 


ne within the dis} 
cretion of this Court, no useful purpose would be served by order- 
ing a further election under the supervision of the Secretary 
of Labor. Moreover, a supervised election 
jated in order to vindicate "the interests 

in fact, unnecessary and redundant 

and facts surrounding the 


The election which is under attack by 


Purs and its several Divisional 


By-Laws, has condu Ss next regular elec 


period Octc \ nber, 1974. 


The elec 


which were? 
yrmity w 


conduct 


safeguards have 


by 
oy 


any 
ruled upon 

national Ballot Sanc 

election, dditio rurther appe 

International Bal 2 were 

Arbitrator who 


American 


challenges 


| 
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The scope of such appeals which have been heard and 


A 


ruled upon by Mr. Turkus have been wide, concerning alleged in- 


valid ballots, void ballots, eligibility requirements, etc. 
Absolutely no question of fraud in any of the balloting proced- 
ures has been raised. 

For instance, a challenge was raised with respect to 
certain ballots sent to members belonging to one of the Inland 
Regions having been addressed to them in care of the company 
for which they worked. Mr. Turkus issued a ruling validating 
such ballots, which resulted in those members not being dis- 
enfranchised from their right to vote. This ruling has not been 
further challenged by any of the candidates. 

We are, naturally, aware of the Glass Bottle Blowers 
Association case cited by the Secretary in his memorandum. 
However, in view of the circumstances surrounding this 1ncery 
ing election, and the results, the policy reasons for conductir 
a supervised election as described in that case are not 

The results of the intervening non-supervised 
clearly demonstrate that the evil sought to be remedied by 
Secretary's spervised alection, i.e., to dispel any unfair 
advantage obtained by the incumbents from the election under 
attack in the Secretary's lawsuit, does not exist in this case. 

The results of this intervening election, which were 
obtained during the recount of all of the offshore Division votes | 
held on January 18, 1975, show that the large maj;ority of the 
O'Callaghan slate nave lost the election, and that Captain 
O'Callaghan, himself, running for re-election, has barely suc~ 
ceeded in getting enough votes to be ina run-off for the Presi- 
dential office. His chief opponent, Frank Scavo, received 


slightly less than 40% of the votes, with Captain o'Callaghan 
behind him with about 36% of the votes. Pursuant to the 


International Constitution, it is necessary that candidateshLO“?7A 


for the Internatipnal offices receive 40% of the vote, in order 


to be elected. In the race for President, Captain o'Callagnan | 
was opposed by five other persons, but he will now be in a run- 
off only with the front-runner, Frank Scavo. 

In addition, Captain William Caldwell, the incumbent 


Vice-President, running for reelection on the O'Callaghan slate 


for Vice-President, is also involved in a run-off. Only 


40% to be reelected. 


j 
1 
\ 
| 
| 
| 
| 
Captain Lowen, the third of the incumbents, gathered the necessary 
| 
| 


In addition, the following O'Callaghan slate candid- 
ates have lost their bids for reelection in the interving elec- 
tion: | 
New York Port Agent ~- Vice-President (Atlantic) | 

Joseph B. Gaier, the incumbent on the O'Callaghan slate 
lost to Charles A. Hemming, one of the complainants to thi 


Secretary of Labor in the 1971 election. 


Galveston Port Agent - Vice-President (Gulf) 
Robert L. Jones, the incumbent on the O'Callaghan 


slate lost to Arthur Holdeman. 


New York - Executive Assistant Port Agent 


Richard J. Polachek, an incumbent in a different 
and on the O'Callagnan slate, lost to Henry L. Nereaux, one of 


the complainants in the 1971 election. 


Baltimore - Port Agent 


Morris Weinstein, the incumbent on the O'Callaghan 


slate lost to James P. Hopkins. 


Norfolk - Port Agent 


William K. Beach, the incumbent on the O'Callaghan 


slate lost to Edward W. Simmons. 


™ 
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Francis E. Kyser, the incumbent on the O'Callaghan 
slate, lost to Walter J. Anderson, 
Assistant Port Agent - Port Arthur, Texas 

James R. Giblin , the incumbent on the O'Callaghan 
slate, lost to Ford Cummings. 
Houston Port Agent 

Robert N. Palumbo, the incumbent on the O'Callaghan 
Slate, lost to Paul S. Wilkins. 
Wilmington, California Port Agent 

Henry C. Walther, the incumbent on the O'Callaghan 


slate, lost to Frank Burke. 


San Francisco - Executive Assistant Port Agent 


George M. Tuttle, the incumbent on the O'Callaghan 
slate, lost to William F. White. 
Portland Port Agent 

Charles W. Wallace, the incumbent on the O'Callaghan 


slate, lost to James Haberfield. 


In addition to such broad sweep loss by incumbents 
running for re-election, Patrick J. King, who was elected Port 
Agent, Port of Boston, on the O'Callaghan slate in 1971, did 
run for re-election for that position, and consequently is out 
of office. John Beirne, who was elected Port Agent for the Por 
of Providence on the O'Callaghan slate in 1971, has retired anc 
did not run for re-election. Henry J. Stegall, who was elected 
Port Agent, Port of New Orleans, in the 1971 election on the 
O'Callaghan slate, has retired and did not run for re-election. 
John Handley, who was elected Port Agent, Port of Philadelphia, 
on the O'Callaghan slate, has retired and did not run for re- 


election. 
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Significantly, the foregoing results show that with 
respect to the two Vice-Presidencies, Atlantic and Gulf, of the 
Offshore Division, which are under specific attack by the Sec- 


retary, the incumbent O'Callaghan slate candidates were both 


defeated. Charles Hemming, who could fairly be classified as one: 


of the major complainants to the Secretary of Labor about the 
1971 election, has, in this intervening election, now been 
elected as the Port Agent for New York and Vice-President, 


Atlantic. 


Arthur L. Holdeman, another anti-o'Callaghan candidate, | 


| 
| 
| 
| 
| 


is now the Offshore Division Vice-President, Gulf. He and 
Hemming are now both on the International's General Executive 
Board. 

Henry Nereaux, who might also be fairly dascribed as 
another major complainant in the 1971 election, has been elected 
to office for .the second highest New York position, that of the 
Executive Assistant Port Agent, defeating the O'Callaghan slate 
candidate, Richard J. Polachek. 

And most significantly, Lloyd Sheldon, who was per- 
haps the third major complainant in the 1971 election and who 
opposed O'Callaghan for the Presidency in the 1971 election, had 
previously retired and was not a candidate in the intervening 
1974 election. Therefore, the political rivalry between O' Cal-— 
laghan and Sheldon and the whole issue over the alleged anti- 
Sheldon campaign literature had come to an end long before the 
1974 election, and therefore no longer remains in the picture as 
something which the Secretary needs to correct or be concerned 
with. 

And, of course, a new election ordered by this Court 


could cause a compounded mischievous result. The O'Callaghan 


slate candidates who have lost in the intervening election .c 

have a chance to run again and possibly this time be the victors. 
The defeated anti-slate candidates could then argue that the 
Secretary's election was itself a tainted election, since it 
might have implied to the membership that there was something 

wrong about the 1974 intervening election in which the aned 4 Laue! 

: for that purpose that the Secretary 
candidates nad been elected, and it was /granted tne rignt to con~| 
duct his own new election. The medicine of the Secretary's 


election could prove more harmful than the alleged sickness 


which it might seek to remedy. 


! 
| 
q 
| 
' 
| 
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Further, to attempt to rerun the 1971 election under 

the then-existing conditions and provisions of the Constitution | 

and By-Laws would be an impossibility. To wind back the cloc 

and try, at this time, to figure out what the membership of any 

particular local is, would be a futile endeavor. Moreover, none 
the anti-O'Callaghan slate wishes to return to the Local 

setup for elections, which would be the case if the 1971 electi 


were to be rerun under the provisions of the offshore Divisior 
By-Laws then governing. 

Other procedural infirmities which the Secretary 
Labor objected to in the transitional election, were not 
in this intervening election. The “disenfranchisement" problem 
complained about with respect to the Offshore Division Vice- 
Presidencies has disappeared. AS stated previously, all Offshore 
Division mempers were eligible to be candidates for all Offshore 
Division offices, and, correspondingly, all offshore Divisioi 
members voted in all Offshore Division races. Moreover, the 
O'Callaghan slate candidates have lost the two Vice-Presidencies 


in question. 
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A second issue raised in the transitional election also 


1 
vanished in this intervening election. Under the new Constitution 


and Offshore Division By-Laws, no one was permitted to obtain 


‘ 
{ 
i 


physically a copy of any membership list, and no one has made 4 
challenge claiming such entitlement. 

The other argument in the last election that the ballot- 
ing did not take place within 30 days after the close of nomina~ 
tions, is not a problem in the intervening election, and no can- 
didate has alleged any such violation. 

The other issues raised in the Secratary's complaint, 
such as the failure to count non-postmarked ballots and the fail-_ 
ure to send ballots to former Local 47 members--all of whieh will | 
be discussed later dealing with our alternative motion for a 
partial summary judgment for dismissal--4id uct arise during the 
intervening election. | 

One final word on mootness and the facts and circum- 
stances of the intervening election. The taint of unfair ad- 
vantage clearly was not present in the intervening election, as 
shown by the results set forth above. The only resuit that would | 
come from a new election under the supervision of the Secretary 
would be a drain on the Union's treasury. The costs incurred 
thus far in conducting the 1974 intervening election are well in | 

| 


excess of $45,000. (My best estimate is that the ultimate cost 
will be ose to $90,000.) To require another election, designed, 
to theoretically cure a defect which in fact does not exist, 
would ill serve the interests of the members of the Union and the! 
Union's treasury. It is clearly within the law and the sound dis- 
cretion of the Court not to order a new election under the super- 
vision of the Secretary of Labor. 

The scrupulous work and effort already done by the 
Union in conducting the intervening election, as well ag the 
additional work and preparation for the upcoming run-off of the 
top positions, would all come to naught if a new election were 


now to be ordered. Such a procedure would be basically injur- 
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ious and unfair to the membership of the Union. 


From all of the foregoing, therefore, it is respect- 


fully urged that the plaintiff's complaint be dismissed. 


UNION'S MOTION IN THE ALTERNATIVE 
FOR PARTIAL SUMMARY JUDGMENT 
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On the grounds urged above, the Union has indepen- 
dently moved for summary judgment dismissing the entire com- 
plaint of the Secretary of Labor. Alternatively to sucn motior, 


the Union moves for summary judgment dismissing certain allega- 


tions of wrongdoing set forth in the complaint, which were not 


urged upon the Secretary's motion for summary judgment. 


POINT I. THE THREE INTERNATIONAL OFFICERS 
BY REASON OF SUCH POSITIONS, ALSO 
BECAME THE EXECUTIVE OFFICERS OF 
THE UNION'S OFFSHORE DIVISION 

The International Constitution, ratified by the mem- 
bership of the entire union, states that the three Internationa. 
officers shall, by dint of such position, also be the 
executive officers of all fully formed Divisions. The 
Offshore Division is one such fully formed Division. 

By raising a complaint about this provision 
Constitution, the Secretary of Labor, is in effect, condemning 
every Union which aspires to be or is national in scope. Such 
a proposition is unheard of and there is no case on record which 
supports this broadside attack on the internal workings and 
structure of a Union. 

The vast majority of unions within the labor movement, 
contain some sort of pyramid structure. That is, they start 
at a “Local” level, wherein, pursuant to the LMRDA, the mempers 
of a local vote directly for their "local" officers. Thereafter, 
going up the structure, there are myriad ways in wh ch the 
officials on the intermediate levels or tcp levels, of the 


parent organization are selected. This may be by delegate vote, 


er by direct vote of an expanded electorate. 19144 


In all such cases, this higher echelon of union 
officials always maintains and exercises control and direction 
in varying degrees over the membership of the subordinate podies. | 
Yet, under such a structure, no single subordinate body by and 
of itself can determine who it is that will be in the second 
or higher echelon of leadership. These upper-level leaders are 
selected from a broader base electorate than any one single 
local. 

Never has such a pyramid setup been condemned by any 
Court, nor does the law (enacted when such pyramid structures of 
union organizatio. were well known) compel or even hint that 
such a pyramid structure is illegal. 

Under the Secretary's theory, only those union offi- 
cials who are popularly elected by the smallest units of members 
can have any say in the affairs of such small local membership. 
This would cause a complete fragmentation of the union move- 
ment, and would wind back the clock to the 19th Century when 
the union movement was in its embryonic stages. 

Moreover, it would fly in the face of other legis- 
lation which dearly contemplates this pyramid type arrangement, 
such as the provisions cf 29 U.S.C. Section 461, et. seg., 
governing trusteeships. There, parent organizations are cleariy 
recognized to have power over their subordinate organizations 
and to participate in the activities of such subordinate 
organizations. 

In the case of the Masters, Mates and Pilots, 
democratic voting procedures are in fact followed which are in 
excess of those required by Federal legislation. That 1s, not 


only are the divisional officers elected popularly, but the 
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International officers themselves are also voted for by member- 
ship ballot rather than by delegate election, as would be 1815a 
authorized under 29 U.S.C. Section 481 (a). | 

Aside from the basic incorrectness of the Secretary's 
position, the actual structure and makeup of the governing body 
of the Offshore Division further shows the Secretary's complaint 
to be without merit. 

The governing body of the Offshore Division is its 
cffshore Division Executive Council, which is composed of the 
three International officers, along with 14 elected port agents 
from the various ports comprising the Offshore Division. De- 
cisions of the Offshore Division Executive Council are made 
by majority vote. Each member has one vote. 

It is this Offshore Division Executive Council which 
as described in its By-Laws, controls the activities of the 
Division and its membership. Article Ix, Section 2(b), states 

"Section 2(b). The Offshore Division 
Executive Council shall have the 


authority to consider and act on 


anv and all matters affecting the 
Offshore Division.” 
All decisions and activities which are vital to the 
Offshore Division are directly made either through this entire 
Offshore Division Council, or by some other broad-based body 
composed solely of Offshore Division members or representatives 
as described in the Division's By-Laws. 
It is this Council which designates the union ‘usteen | 
to the jointly administered pension welfare and wacation plans, 
and it is simiarly this Offshore Division Council which nas 


the authority to close ports. 


A | 
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As another example, Article X, Section 2, describes 


the makeup of the negotiating committee which deals with the 1 


blood of the Union-the contracts under which the members work. 
Such Negotiating Committee consists of 26 persons, with the 

three International officers constituting a very small percen- 
tage of the whole. This committee acts by majority vote, and 

it is this committee alone which has the authority to call a 
strike against an employer or employers, and it is similarly 

by majority vote of this committee that a proposed contract 

can be presented to the membership for referendum ballot. 

In further support of this allegation of wron fulness, 


the Secretary has referred to Article VII Section 1 of the Con- 


stitution which provided that votes on the Union's General Exe- 


cutive Board were based on the average membership of th 


dinate body that a Board member represented and that tna 


International officers on the General Executive Board, authorized 


to cast one-half of the votes of the Offshore Division, would 
hereby gain an inordinately powerful role on the General Exe- 
cutive Board. The Offshore Division represents about 67 
of the entire membership. 
Moreover, as executive officers of the other fully 


formed divisions, they might also have had additional voting 


strength from those other Divisions. Thus, the International 


Officers under the provisions cited by the Secretary could con- 
ceivably have had over 50% of the vote on the General Executive 
Board. 

Assuming, arguendo, some substance to the Secretary's 
contention at the time it was made, this charge is no longer in 


the picture. The membership of the Union has amended Article VII,/ 


. 


Section 1 of the Constitution to provide that each member of 
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the General Executive Board shall cast only one vote, irrespective 


| 


of the number of members in the subordinate body he represents. * 
As currently constituted, therefore, the Union's General Exe- 
cutive Board now consists of the following: 


International President 

International Executive Vice President 
International Secretary-Treasurer 

Offshore Division Vice President - Atlantic 
Offshore Vice President - Gulf 

offshore Vice President - Pacific 

Pilots Vice President 

Executive Off icer-Inland-Atlantic and Gulf Region 
Executive Officer-Inland-Pacific Region 
Executive Officer-Local 30 

Executive Officer-Local 27 


Thus, under the new provisions of the Constitution 


the three International officers will have only 27% of the vcte, 


and if the International President acts as Chairman of tne 
General Executive Board, and does not vote except to break a 


tie, then the International Executive Vice President and tne 


*The old section reads as follows: 


ARTICLE VII. GENERAL EXECUTIVE BOARD 
Section 1. Voting Procedure 


a) The vote of each member of the General Executive Board shall 
be based on the average memccership for which dues were paid by 


his subordinate body into the Organization during the four gquar~ 
ters preceding each General Executive Board Meet’ ng. 


The votes of the Offshore Division shall be equally divided 
among the individuals representing the Offshore Division; namely, | 
International President, International Executive Vice-President, 
International Secretary-Treasurer and the three Offshore Vice- 
Presidents. 


*The new section reads as follows: 


ARTICLE VII. GENERAL EXECUTIVE BOARD 
Section 1. Voting Procedure 


a) Each member of the General Executive Board shall have one vote, 
and a majority of the votes cast at any meeting of the General 
Fxecutiye Board shall be necessary to adopt any resolution. 


b) A majority of the General Executive Board members shall con ~ 
stitute a quorum. 


International Secretary will have only 20% of the vote of the 
General Executive Board between. them. 


It is respectfully submitted, therefore, that on 


counts, this allegation of illegality is baseless, and 


judgment dismissing such allegation from the complaint 


Secretary should be granted. 


POINT II. NO BALLOTS WERE SENT TO 
MEMBERS OF FORMER INLAND 
LOCAL 47 


Little need be said in support of the motion dismissing 


this allegation from the Secretary's complaint. It 1s based 
an allegation tnat at the time of the 1971 balloting, memders 
former Inland Local 47 were in fact members in good standing 
of the International, and consequently, should have received 
ballots to vote in that election. In fact, they were not sent 
ballots by reason of the fact that they were not members in 
good standing. 

In the background material presented earlier, we 
forth the referendum by which the membership of Local 4 
to disaffiliate from the Union. Such disaffiliation came 
effect on October 1, 1970, when the new Constitution became 
effective, and prior to the balloting in the 1971 election. 

At no time did the membership vote to rescind such disa 
nor did they at any time vote to re-enter the MM&P. 

Ace also referred to previously, a lawsuit was commenced 
in this United States District Court for the Southern District 
of New York by Vincent Larcombe, a former Vice-President of 
Local 47, seeking to set aside the ILA affiliation referendum 


which took place commencing in August, 1971, a month before the 


election of officers. 


4 454 The gravamen of that lawsuit was identical to the clain 1a 


made by the Secretary with respect to the Local 47 members; * 14%. 
at tne time of the referendum ballot on the affiliation, Local 
47 members were members in good standing of the MM&P; that they 
had been denied the right to participate in the affiliation 7 


referendum; that such improper denial may have affected the 


referendum yote should be set aside. 


| outcome of the affiliation referendum; and that therefore the 
| Extensive discovery was conducted in that lawsuit. Mr. 


Larcombe was examined and testified that at no time did 


the membership vote to reaffiliate with the MM&P or revoke the 


| 

| resolution of this affiliation. In fact, no dues had been paid 
on behalf of Local 47 members to the MM&P for more than six m cng 
prior to the election, and consequently, in accord with the | 

| constitution, such members, in any event, gtood suspended. 

| After extensive discovery, the Union brought on a motic. 

for summary judgment dismissing the complaint, based on the | 

fact t'at Local 47 was not in fact a part of MMsP after October, 

1970. 


On February 4, 1974, the Honorable Marvin E. Frankel 


issued a memorandum opinion which commenced as follows: 
Frankel, D.J. 
“Defendant presents a peverful motion for 
summary judgment. Out of the enormous 
caution with which we are schooled to 


| 
| treat such motions, it will not be granted 


ever, the question will be reconsidered 


| at this time. As indicated herein, how- 
within a few months from now, after plain- | 


tiff has had ample time to show concrete 


grounds of Opposition which are adum- 


brated but scarcely presented now." 13824 


Judge Frankel went on to point out that from the matters 


presented to him on the motion for summary judgment, there was 


no visible support for the plaintiff's contention that Local 47 


was in the MM&P in August 1971. Judge Frankel's over-abundance 
of concern. related solely to one point made in the papers sud~ 
mitted in opposition to the motion-and that was, that the plain- 
tiff wished to depose Captain O'Callaghan, alleging 


"will or may" reveal that there was a 


as to whether there was reaffiliation at a material 


4 


Frankel was hardly overwhelmed by this argument, and w 


stated as follows: 

"The only point that serves (if 
parely) to avoid the judgment defendant 
seeks is the claim that plaintiff has 
sought, but has thus far not had, the 
deposition of the International Presl1- 
dent and the accompanying suggestion 
that evidence thus obtained will or may 
reveal that there is a triable issue as 
to whether there was reaffiliation at a 
material time. This submission is not 
imposing; the court is frankly skeptical 
that discovery will reveal the now 
missing ground for this action. Never- 
theless, given the familiar animus 
against judgment without trial where 


something may yet turn up to be tried, 


the court will allow a reasonable 
time for plaintiff to have discovery 
and attempt to buttress meaningfully 


his opposition to the instant motion." 


Counsel for plaintiff, apparently acknowledging the 
futility of even this last chance offered by Judge Frankel, 

bothered to take the testimony of Captain O'Callaghan, 
but, rather, on May l, 1974 entered into a stipulation dis- 
continuing the action with prejudice. Annexed hereto as 


Exhibit © is a copy of such stipulation. 


Another lawsuit was also brought in the United States 
District Court for the Northern District of Ohio, Eastern 
Division which also involved the question of the status of 
Local 47, vis a vis the MM&P after October 1970. This suit 


also dismissed with prajudice, no finding having been made 


Local 47 was affiliated with the MM&P after October 1970. 


hereto as Exhibit ce is a copy of such dismissal. 


Naturally, there is no claim that Local 47 members would 


now be entitled to vote, and in the 1974 election no such claim 


- nmnmaa 
been maae. 


Prom the foregoing, it is clear that no violation was 
committed by reason of the failure to send ballots to former 
Inland Local . Summary judgment dismissing this allegation 
Secretary's complaint should be granted. 


POINT III. NON-POSTMARKED BALLOTS 
WERE NOT BEING COUNTED 


a 


A challenge was made to the International Ballot Committee 


by a number of candidates Opposing O'Callaghan and the O'Callaghah 
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slate protesting the counting of any ballots that were 
velopes not bearing a postmark. Such challenge apparently was 
based on some supposition that any such non-postmarked balict 
must nave been surreptiously "stuffed" into the ballot box, 

and therefore were not validly cast by an Organization member. 

In response to such challenge, the International Baliot Committee 
ruled that such non-postmarked ballots would aot be counted, 
finding authority for such ruling in the International Consti- 
tution. : 

There were some 700 of these non-postmarked 
counted ballots in all. 

After the final tabulations were in, the losing 
candidates, who earlier had challenged the non-postmarked ballots, 
now changed their position and filed a complaint with the 
Secretary of Labor charging that these non-postmarked ballot- 
should be counted, since the failure to do so disenfranchised 
those persons who had sent them in. 

The question of whether the International Ballot 
Committee's ruling not to count the non-postmarked ballots was 
in accordance with the International Constitution, need 
reached on this issue, since the failure to count the 
postmarked ballots did not affect the outcome of any 
elections. 

In its discovery proceedings, representatives of tne 
Secretary of Labor did in fact open these non-postmarked baiiots 


and tallied the results. At the deposition of Brian 


the Secretary of Labor's agent who was in charge of the tally 


of these non-postmarked ballots, he testified that the failure 


to count such ballots did not affect the outcome of any 


4 
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That is, by adding the non-postmarked ballots to the total shown 
on the AAA certification of results (Exhibit M to plaintiff's 
9(g) Statement) no change was made in the results of any election, 
Therefore, in view of the fact that the failure to 
count these ballots did not affect the outcome of any election, 
summary judgment should be granted dismissing this allegation 
from the plaintiff's complaint. 
Point IV. THE MEMBERSHIP LISTS WERE 

MAINTAINED FOR INSPECTION 

AND WERE AVAILABLE TO CAN- 

DIDATES AT THE AAA'S OFFICES 


IN NEW YORK, RATHER THAN IN 
EACH OF THE PORTS 


The Secretary bases this claim (see his Memorandum 
Page 109) on the fact that Captain O'Callaghan had "announced" 
that membership lists would be available for inspection in Local 
ports. Such announcement by Captain O'Callaghan, however, was 
not an announcement by the Internatic ial Ballot Committee, who 


pursuant to the Constitution and By-Laws, was the only body | 


authorized to supervise the election. Moreover, such O'Callaghan| 
| 


announcement was made before the Bailot Committee was elected | 
| 


at the International Convention. 

The decision subsequently made by tne International 
Ballot Committee to permit inspection of the membership lists 
only in New York was a reasonable one and not violative of. any 
provision of the Constitution or the By-Laws. The issue of the 


sanctity of mailing lists was of substantial concern to the 


ANN LN LT LOL AC, 


* This issue is not present in the 1974 election just held. 
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International Ballot Committee. As described previously, the 
MM&P at this time was under intensive attack by the Marine 
Engineers Beneficial Association with respect to primacy Qf 
Licensed deck officers aboard the vessels, and, more directly, 


by a frontal attack on the traditional jurisdiction Of the 


MM&P in their representation of such deck officers. Th 


ardently campaigning against the affiliation with the ILA. 


An MM&P mailing list in the hands of these enemies would 
a powerful tooi. 

It was for this reason among others, that the 
International Ballot Committee ruled that the membership 
would be made available only in New York, at the offices 
AAA, where its security could be maintained. Such availa: 

within and met the requirements of 29 U.S.C. §481 
Further, such a procedure was within the proper 
authority of the International Ballot Committee to declare. 
tionally, it in no way discriminated against any candid 
affected the outc E the election. 
he slates and candidates in opposition to 
had numerous representatives in the Port of New 
particular, their counsel, Burton Hall. Inspection 
lists could have been made by any such candidates’ 
in fact, examinations by candidates 
1 slate were made. 
The equal access to the membership lists 
of the AAA violated no provision of th 
or their By-Laws. Such procedure did not 
outcome of the election, and consequently summary juagm 


this allegation from the Secretary's complaint 


POINT V. THE DISTRIBUTION OF CAMPAIGN 
LITERATURE WAS MADE THROUGH 
THE AAA OFFICE IN NEW YORK 
RATHER THAN IN EACH OF THE PORTS 


This is a companion complaint to the one above 


dealing with the membership lists being available only in New 


York and, is equally without merit. 

It was for the same reasons of security of the 
membership lists that the International Mllot Committee, pro- 
perly within their authority, directed that all mailings be done 
through the AAA office in New York. 

No provision or law or the Union's Constitution or 
the By-Laws required anything to the contrary. This was a 
reasonable decision of the International Ballot Committee ana 


in no way discriminated against any of the candidates for 


office in any particular port. All canidates - whether they 
were incumbents or insurgents were obliged to use the mailing 
service through the office of the AAA in New York. 

Minutes of the Ballot Committee relating to tnis 
decision have been furnished to the Secretary of Labor. Such 


reflected in the minutes of August 31, 1971, reads as 


"Mrs. Carlson and Mr. Tannenbaum of 
the American Arbitration Association 
joined the meeting at 1525 hours. 
There was a discussion of the use 
of mailing services for the distri- 
bution of campaign literature by 
candidates. It was decided that 


the confidential nature of the 
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Union's address list could not be 
protected if the lists were available 
to numerous commercial mailing ser- 
vices. Also, costs to the candidates 
could vary significantly from one 


city to another. Motion was made, 


seconded and adopted to use the 


the distribution of campaign 


a 


ture. A further motion was made, 


seconded 
promptly 


office oO 


proper, violated 
or By-Laws, and did 
mary Judgment sho 


the Secretary's 
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the Union has shown that the five grounds urged by 


tar 
‘eh 


on his motion for summary judgment are witnout $s: 


Wholly apart from that, the Secretary's motion, based 


Ot rar 
Wan 


the tew alleged grounds, and remaining silent on 


violations claimed in its complaint, is fatally defec- 


the Court finds for the Secretary 


a new election under supervision 0 


lawful and practicable, in conformity 


" " 


By-Laws of the labor organization. 


memorandum 


violations relatin« 


tution and By-Laws. Without passing on 


ary judgment motion is 


ee 
J 


court ruling has been mad 


and/or By-Laws provisions to be followed in 


edure would lead 


. 
conclusive result 


a candidate who lost 


Se has 


% ainda 
around 


cat 
aa 


a carry-over provision of the Constitutio 


claimed originally to be violati 


was never intenc 


that a supervised 


i 
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ing 


f wrongdo 
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MARVIN SCHWARTZ 


Sworn to before me this 


day of January, 1975. 


NOTARY PUBLIC / 


ne EILEEN M. LEFEBURE 
ary Public, State of New York 


No. 31-469043 
Qualitied in New ee nt 
¢ -Ounty 


Term Expires March 30, 19 7 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


JAMES D. HODGSON, Secretary Of Labor, 
United States Department of Labor, 


Plaintitt, 
-against- AFFIDAVIT 


INTERNATIONAL ORGANIZATION OF MASTERS, 
MATES AND PILOTS, INTERNATIONAL MARI- 
TIME DIVISION, ILA, AFL-CIO, 


Defendant 


OF NEW 


OF NEW YORK ) 


KENNETH CAMISA, being duly sworn, deposes and says: 


SS 


I am a Vice President of the Martin E. Segal Company 
and, during the perioa May 1968 through July 1972 I was Res 


Director for the Internacional Organization of Masters, 


| 


and Pilots, the defendant in this case. I submit this atfidavi 


in opposition to the plaintiff's motion for summary judgment. 
As Research Director for the defendant, 

intimately involved in the proceedings relating to 

1971 election. I know from my Own personal knowledge 

wag no purposeful delay in the mailing out of the ballots, 

in fact, any "delay" as such. The International Ballot Commit 

and the other persons involved in the preparation of the 1971 

election ballots worked expeditiously and diligently on the 

problems involved in preparing the ballot, and, in my opinion, 


in view of the difficulties entailed, it was remarkable that 


the ballots were prepared and mailed out 4s quickly as they were. 


Following the Union's 60th Annual Convention which 


4 
was held in July 1971, two referendum ballots had to be pre- 1353 


pared for submission to the membership. One of these ballots 
was in connection with the affiliation of the MM&P with the 

ILA, and the other was the election ballot for the International 
Officers as well as for all Offshore Division officers and all 
Pilots Division officers. 

The problems pertaining to the preparation of the 
ballots for the election of officers, were much greater than 
those involving the affiliation referendum. The Offshore 
Division had become fully formed prior to the balloting involved. 
However, the membership records of the former Offshore locals, 
which were transferred on a piece-meal basis to the Offshore 
Division office, were still being up-dated and corrected in 
connection with their being placed on computer. 

Specifically, in view of the formation of the new 
omnibus Offshore Division, and the ability of a member to pay 
Offshore dues at any port, the problem of pigeonholing a 
particular Offshore Division member into the former Local to 
which he belonged, was a constant and continuing one. Reporting 
such payments to the Offshore Division office, with the requisite. 
information necessary for a proper computer print, was not uni- 
form and required considerable checking and follow-up. 

However, this problem - of identifying an Offshore 
Division member by the former Local to which he belonged - was 
not one that involved the balloting on the affiliation vote, 
but was one crucial to the balloting on the election of officers. | 

Tnat is, in order to prepare and send out the ballots 
for the affiliation referendum, it was only necessary to know 


that a certain individual was a member of the Offshore Division, 
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since the voting on the affiliation ballot was to be recorded 
only on a division basis, where the division was already fully 
formed. 

This was in distinction to the balloting for the 
elective offices of the Offshore Division, where the balloting 


had to be on a port by port basis, since, in this transitional 


election, only the members of the former locals could vote for 


the officials in those ports. 


Consequently, in order tc prepare an accurate mail. 
list for the election of officers, it was necessary to double 
check with the former local on its membership list, in 
cases where records at the Offshore headquarters only indi 
that a man belonged to the Offshc ce Division, and did no 

past local affiliation. This was a very detailed ana 
consuming process, which did not have to take place in 
with the affiliation ballot, since there was no need to 


that balloting, what the individual's former local 


In addition, the affiliation referendum, 
of only one form of ballot. As distinguished 
was necessary to prepare nine separate ballots 
the Offshore Division alone in the election balloting 
since each former local was voting separately for its Own 
offices. There were some 50 different offices involved 
Offshore Division, plus convention c-legates from each of 
ports. Ali told, there were more than 175 candidates 


of the offices that were to be voted for in the 1971 


Exhibits Dl to D9 of plaintiff's Rule 9(g) Statement, are 


of the different Offshere Division ballots. 
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The problem of designing the election ballots and 
designating the positions of each of the candidates on these 
nine separate ballots in order to insure fairness to all, was 
also time-consuming. Apparently it was successful, since I have 
been informed that no challenge as to this aspect of the ballot- 
ing procedures has been made. 

In addition to the election ballots themselves, the 
Offshore Division prepared a special supplement to the Newspaper 
which had to be sent to the Offshore Division members at the 
same time as the ballots. This supplement was to contain pic- 
tures and statements from all candidates for Offshore Division 
office and candidates for convention delegates. This special 
election supplement was a 20 page broad sheet, whose preparation 
was extremely time-consuming. 

The preparation of this special election supplement 
was required pursuant to the Offshore Division By-Laws Article 
V, Section 4, which states as follows: 

Section 4. 

There shall be a minimum of ninety 

(90) day voting period for the election 
of officers simultaneous with the 
election of International officers. 


At the outset of and during the 


said election period, each candidate 


shall be allowed equal space in the 

Organization's official publication 

to present his qualifications, views 
and photograph subject to reasonable 
rules uniformly imposed by the 


jeneral Executive Board. 


The newly-elected official shall 


take office on January 1. 


THE INTERNATIONAL CONSTITUTION 


The new Constitution of the International whic 


became 


drafted providing for the 


I was personally 


The provision for the mailing out 


later than the thirtieth day following the close of 


ination period, 


for only three officers - the 


President, 


ational Secretary-Treasurer. 


on was drafted and approved by 


the 


Subsequent to 


1OT 


submission to the membership for ratification, 


Division By-Laws were drafted. 


drafting. 


The Offshore 
that the election of 


conducted along with 


officers, and to be 
Committee which was 
national officers. 


was to be conducted 


that the Convention 


effective in October 1970, was the 


(Article V, 


the International Executive Vice President 


Offshore Division By-Laws 


and 1ts ap 


first documenc 


massive restructuring of the 


involved with the drafting of such document. 


of the ballots 
the 
Section 8(d)) related sclely 
International 
and 
At the time that 
the Convention 
had as yet Deen 
the drafting of the International 
proval by the Convention delegates for 
the Offsh 
I also participated in 
Division By-Laws provided, in 

the Offshore Division efficers 

the election for the International 
Ball 


supervised by the same International 


to supervise the balloting for the Inter- 


Similarly, the Offshore Division electi 
by the same impartial balloting agency 


selected for the International election. 


{ 
| 


The AAA was selected by the Convention to conduct 4955, 


the election of officers, as well as the ILA affiliation refer- 
endum. In discussing the balloting with the AAA, they had in- 
dicated to me and to the International Ballot Committee their 
reluctance about the sending out of the two ballots too close 
together since they were concerned that it might be confusing 
to the membership who might mistakenly return ballots in the 
wrong envelope. This could have resulted in the voiding of 
votes in both elections, which could have disenfranchised mem- 

s from their right to have their ballot counted. In view 

1is, the AAA was completely in accord with the time schedule 

that eventually was followed, and at no time did they urge that 
the election ballots be sent out any earlier than they were. 

The Union's staff to assist the ballot committee and 
work on the checking of membership, the dues status, and other 
matters relating to the election of officers, was very Limited. 
The work primarily fell to me and to the Union contr@lier. The 
ballot committee in addition to the mechanics of the balloting 
had to review and rule on challenges that had been raised by 
candidates. 

In addition to the work relating to the affiliation 
referendum and the election of officers, with the detail and 
problems described above, other necessary activities of the 
Union were also going on at this time. These other activities 
required attention and work by me and the other people at the 
union office. In particular, it was about August 14, 1971, 

dqgnt in the midst of everything, that President Nixon estab- 
lished his wage and price freeze. Some attention had to be 


given to this, since the Union's contract was due to expire 


in June the next year, 
making inquiries as to wha 


Thought had to be given 


and the membership would naturally, be 


t the freeze meant for the sutere, See 


i 


with respect to new contract 


that would be presented by the negotiating committee in advances 


of the contract's expiration. 


I am prepared to testify in full with respect to 


not only the other matters which were going on in tne 


the time which consumed my attention, but also with more 


as to the matters I ha 


ye described above relating to 


paration of the membership lists ana the ballots for 


affiliation referendum an 


d the election of officers. 


in sum, it is WY opinion and belief that 


committed with respect 


to the date on which the 


1971 election were sent out. 


«, Ad day of January, 197 
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Notary Public 


EILEEN M. LE 
Pie FEBURE 
Notary Public, Stata elie 

No dlacce a 
Qualified in New Yor} 
Term Expires AR DS 
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472 IN THE UNITED STATES DISTRICT COURT 
FOR THE 


SOUTHERN DISTRICT OF NEW YORK 


EBT 


PETER J. BRENNAN, 


Secretary of Labor, 
\ United States Department of Labor, 


Plaintiff, 


4ucg L0iWI Sig Sul 


ae 


CIVIL ACTION 
NO. 72 Civ. 5031 CBM 


Ve 


INTERNATIONAL ORGANIZATION OF MASTERS , 


MATES AND PILOTS, INTERNATIONAL 
MARITIME DIVISION, ILA, AFL-CIO, 
Defendant. 


PLAINTIFF'S FIRST SET OF INTERROGATORIES 
The plaintiff requests that the defendant answer under 


cath, in accordance with Rule 33 of the Federal Rules of Civil 


Procedure, the following interrogatories: 
State whether defendant maintained during the pericd 


de 
July 1, 1971, to present, any collective bargaining agreements 


with any employers. 
If the answer to the foregoing interrogatory is in 


ee 
the affirmative, specify the following as to each agreeme:it: 


The date of such collective bargaining agreement 
h whom it 


(2) 


and the name of each employer or group of employers wit 
4s or was maintained; 
(bo) The number of members of defendant who are covered 
by each such collective bargaining agreement; 
(c) Period covered by each such collective bargaining 


agreement; and 
(d) The general terms and provisicns of each such 


collective bargaining agreement. 


. (e) Will defendant voluntarily attach a copy of each 


al 


1222 


srr 
* ‘driective bargaining agreement referred tc in the answer to this 


interrogatory? 

3. State whether defendant 4s or was, during the period 
July 1, 1971 to present, the certified representative of any 
employees uncer the provisions of the National Labor Relations Act. 

4, If the answer to Interrogatory No. is in the 
affirmative, specify in detail the following as to each certi- 

ication: 

(a) The date of certification, and the name of each 
employer ox group of employers having employees for whoa defendant 
is the certified representative; 

(bo) The number of employees for whom defendant is the 
certified representative; 

{(c) The period covered by each such certification; and 

(d) Will defendant voluntarily attach a copy of each 
certification referred to in the answer to this interrogatory? 

5. State whether defendant 4s affiliated with the 
International Longshoremen's Association. 

6. If the answer to Interrogatory No. 5 is in the 
affirmative, set forth the date of such affiliation, ana specify 
in detail the general provisions of the affiliation. 

7. If the answer to Interrogatory No. 5 is in the 
affirmative, state whether the affiliation between defendant and 
the International Longshoremen's Association was reduced to 
writing, and if so, will defendant voluntarily attach a copy of 
this writing to defendant's answer to these interrogatcries? 

8. Set forth in detail the entire procedure which 
members in good standing of defendant were required to foll 
in exhausting internal remedies relative to a pretest of the 
conduct of defendant's International election of officers, citin 
with respect to each such procedure the applicable sections of 


defendant's Constitution and/or By-Laws. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


JAMES wu. HODGSON, Secretary of 
Labor, U. : Department of Labor, 


Piaintiff, 


— 72 Civ. 5031 
INTERNATIONAL ORGANIZATION OF 

MASTERS, MATES and PILOTS, 

INTERNATIONAL MARITIME DIVISION, 

ILA, AFL-CIO, 


Defendant. 


ANSWERS TO PLAINTIFF'S INTERROGATORIES BY 

DEFENDANT, PURSUANT TO THE PROVISIONS OF 

RULE 33 OF THE FEDERAL RULES OF CIVIL 
PROCEDURE. 


See copy of Master Collective Bargaining Agreement 


Exhibit “A". 


(a) See page ,of the attached Agreement, Exhibit 


(5) 6,500 members. 
(c) See page 2 of the attached Collective Bargain- 
ing Agreement, Exhibit "A". 
(d) See text of the Collective Bargaining A 
Exnibit 8A’. 
(e) See attached Collective Bargaining Agreement, 
"ADs 
No. 
See answer to number "3". 
>. 1283 
6. Attached hereto (as Exhibit "B") is a copy of the 


International Constitution. The terms of the affiliation 


Letter to the candidates. 


33. Campaign literature distributed by the American 

Arbitration Associaticn. 
34. i< Arbitration Association 
the candidates. 
35. The complaint was filed on March 29, 1972. 

on behalf of the several complainants, among whom was Mr. 
Ofelt (see plaintiff's answer to interrogatory number "lita)* 
and Exhibit "J" annexed to the answers to plaintiff's interrog~ 
| atories). The final intra-union remedy available to the com- 
plainants was an appeal to the General Executive Board. (See 
plaintiff's answer to interrogatory number “9(a)"%.) The General 
Executive Board entertained the appeal on January 25 and 26, 
1972. (See Exhibit "I" to plaintiff's answers to defendant's 
interrogatories). The complainants knew that the General Ex- 
ecutive Board was meeting on January 25 and 26, to take up tne 
appeal. The denial of the appeal was made on January 26, i977. 
29 U.S.C. Section 482, requires that 4 complaint be filed with 
the Department of Labor within one calendar month after the 
exhaustion of intra-union remedies. The complainants should 
nave filed their complaint with the Secretary of Labor no 


later than February 26, i972. Consequently, complainants have 


not complied with the statutory requirement. 


Dated: New York, New York 
October 21, 1974. 
Yours, e@etc., 


MARVIN SCHWARTZ, ESQ. 

Attorney for Defendant 
243 Waverly Place 
New York, New York 10014 

PAUL J. CURRAN, ESQ. 

UNITED STATES ATTORNEY for the Tel.: 212 691-2250 

Southern District of New York : 

Attorney for Piaiatift 

United States Courthouse 

Foley Square 

New York, New York 10007 


Attention: DENNISON YOUNG, Jr., Esq. 
«<= 
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OFFICIAL VOICE OF INTERNATIONAL ORGANIZATION OF MASTERS, MATES AND : PILOTS 


MASTER COLLECTIVE BARGAINING AGREEMENT 
(Dry Carge and Tanker Sections) 
Covering All Vessels Under Contract 
with the 
INTERNATIONAL ORGANIZATION OF MASTERS 


MATES AND PILOTS-—-OFFSHORE DIVISION 


coe 


EDITOR’S NOTE: 

| The provisions of this agreement apply to all vessels idry cargo, passenger and tanker} 
| except where specifically noted otherwise, such as in the following manner: 

| TANKER: Provisions with this introduction apply only to Tanker vessels. 

| (PMA ONLY): Provisions with this introduction apply oaly to PMA vesseis. 

ALL CONTRACT COMPANIES EXCEPT PMA: Provisions with this introduction 
| apply to all vessels except PMA vessels. 


} 


PREAMBLE 

This Agreement made as of the 16th day of June, 1972, 
by and between the INTERNATIONAL ORGANIZA- 
TION OF MASTERS. MATES AND PILOTS, AFL-CIO 
(herein the “Organization” or “Union”) and those associa- 
tions and/or companies listed (herein the “Company” ). and 
any of its subsidiaries OF affiliates with respect to any US- 
flag oceangoing vessel which it either owns or operates as 
an agent or under bareboat charter, and as further described 
in this Agreement. 


Albany River Transport, Inc. 

*Albatross Tanker Corp. 
Amberjack Maritime Corporation 

* Amerada Hess Corp. 

American Condor Steamship Corp. 

* American Eagle Tanker Corp. 
American Foreign Steamship Corporation 
American Mail Line 
American President Lines 
American Rice Steamship Corp 

* Amoco Shipping Corp. 
Bethlehem Steel Corporation 
Bonito Maritime Corp. 

Bulk Food Carriers, Inc. 
Calmar Steamship Corporation 
Cefor Cargo Ships 

Central Gulf Lines, Inc. 

*Colonial Tankers Corp. 

*Connecticut Transport, Inc. 
Delta Steamship Lines, Inc. 
Dolphin Maritime Corp. 

*Dover Shipping Co., Inc. 

*Eagle Terminal Tankers, Inc. 
Empire Transport, Inc. 
Excelsior Marine Corp. 

Farrell Lines, Inc. 
Freighters, Inc. 
General Cargo Corporation 

*Globe Seaways, Inc. 

* Hendy International Company 

** Hudson Waterways Corp. 

*Intercontinental Bulktank Corp. 
Intercontinental Carriers, Inc. 
Interseas Bulk Carrie. +, Inc. 
Isthmian Lines, Inc. 

James River Transport, Inc. 

*Keva Corporation 

* Keystone Shipping Co. 

*Keystone Tankship Corporation 

*Charles Kurz & Co., Inc. 

*Louisiana Sulphur Carriers, Inc. 
Lykes Bros. Steamship Co., Inc. 
Maimonides Transport Corp. 

*Manhattan Tankers, Inc. 

*Marine Carriers Corp. 

**Marine Transport Lines, inc. 
Maritime Service Committee 

*Mathiasen’s Tanker Industries, Inc. 
Matson Navigation Co. 
Meadowbrook Transport, Inc. 
Mediterranean Marine Lines, Inc. 


Mercury Steamship Co., Inc 
Mohawk Transport, Inc 

*Monticello Tanker Co 

*Montpelier Tanker Co 
Moore-McCormack Lines. Inc 

*Mount Vernon Tanker Co 

*Mount Washington Tanker Co 

*Nashbulk, Inc 

*National Transport Corp 

*Nautilus Petroleum Carriers Corp 

*Newport Tankers Corp 
Ocean Clippers, Inc 

*Ocean Tankships Corp 

*Ocean Transportation Co., Inc 
Ogden Merrimac Transport, Inc 
Ogden Sacramento Transport. Inc 

*Ogden Sea Transport, Inc 

*Ogden Wabash Transport, Inc 

* Ogden Willamette Transport, Inc 
Olympic Steamship Cornpany 
Oswego Steamship Ca... inc: 

*Overseas Bulktank Corporation 

*Overseas Oil Carriers, Inc. 
Pacific Far East Line, Inc 
Pacific Maritime Association 

* Pelican Marine Carriers, Inc 
Penn Navigation Co. 

Penn Shipping Co., Inc 

*Penn Tanker Company 
People-to-People Health Foundation, Inc 
Pioneer Maritime Corp. 

Platte Transport, Inc. 

* Plaza Shipping, Inc. 
Prudential-Grace Lines, Inc. 
Rio Grande Transport, Inc 

*Rye Marine Corp. 

Sea-Land Service, Inc. 

*Sea Tankers, Inc. 
Seatrain Lines, Inc. 

*Sea Transport Corporation 
Sovan Navigation Corp. 

States Marine International 
States Steamship Co. 

*Tanker Service Committee 

*Texas City Tankers Corp. 
Transamerican Trailer Transpert, Inc 

*Transeastern Shipping Corp 
Transport Commercial, Inc. 

*Trinidad Corporation 

*United Maritime Corp 
United States Lines, Inc. 

*Vancor Steamship Corp. 
Vantage Steamship Corp. 

Verity Marine Corp. 

Victory Carriers, Inc. 

Waterman Steamship Corporation 

Westmount Shipping Corp. 
*World Wide Tankers 


——— 


*Tanker 


**Tanker and Dry Cargo 


SECTION L. EFFECTIVE DATE AND EXPIRATION 
~ DATE OF THE AGREEMENT; 
LOE wereases 


1. The Organization and the Company hereby enter 
into an Agreement effective June 16, 1972, covering condi- 
uons of employment, wages, hours and working conditions. 
said Agreement to be binding upon the parties for a period 
to and including midnight, June 15, i975, except as other- 
wise provided. All such provisions shall be effective as of 
12:01 A.M., June 16, 1972, on all ships at sea, or in port, 
except with respect to such terms as may be otherwise 
specifically provided. 


2. There shail be a 6% increase of base monthly wages 
and night relief rates as of June 16, 1972. 


3. Effective June 16, 1973, the Company shall grant, 
and the Organization shall have the right to allocate an 
amount available for wages and other benefits of 8.089 
per man per day, and an amount available for fringe bene- 
fits or other purposes as may be permitted by existing law 
of 1.030 per man per day. 


4. Effective June 16, 1974, the Company shall grant, 
and the Organization shall have the right to allocate an 
amount available for wages and other benefits of 8.59! per 
man per day, and an amount available for fringe benefits 
or other purposes as may be permitted by existing law of 
1.093 per man per day. 


5.In the event of a dispute or disagreement between 
the parties as to the manner of allocation of these increases, 
any such dispute or disagreement shall be submitted to 
arbitration before the contract arbitrator provided under 
the Agreement. 


6. The Organization, notwithstanding the aforesaid, 
shall have the right on sixty (60) days’ written notice to the 
Company prior to June 16, 1974, to reopen the Agreement 
in lieu of (4) above, in which instance the provisions of 
Section XXXVI (a) of the Agreement shall not apply as 
of 12:01 A.M., June 16, 1974. 


SECTION II. RECOGNITION AND PREFERENCE 
OF EMPLOYMENT 


1. The Company recognizes the Organization as the 
sole representative of its Licensed Deck Officers (except 
where specifically otherwise provided, the term “Licensed 


Deck Officers,” whenever and wherever used in this Agree- 
ment, includes the Master) on U:S.-flag oceangoing vessels, 
for the purpose of collective bargaining. 

The parties agree that i: shall be the essence of the 
Agreement that its administration shall be confined exclu- 
sively to the parties. 

The Company will not engage in activities or assist 
Or encourage Licensed Deck Officers. or others who are not 
members of the Organization, in activities calculated to 
undermine the status of the Organization as the sole collec- 
tive bargaining representative. The Company will not 
attempt to influence or persuade any member of the Organi- 
zation to withdraw therefrom nor will the Company, in any 


2 
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way, attempt to interfere with the 
Organization. 

All Employees who are presently members in gooc 
standing of the Organization, or any future meraoers, shall 
be required to remain members in good Standing Juring the 
life of this Agreement in order to continue their present 
employment or to be eligible for future employmen: subject 
to all provisions of this Agreement, provided tha: the Com- 
pany shall not be required to take action until first notified 
by the Organization, that such Employee has lost his good 
standing. 

Subject to all other Provisions of this Agreement, 
all members in good standing of the Offshore Division of 
the Organization shall have an equal right to bid for ail job 
Opportunities which are open to bidding, and all former 
Group Shipping classifications and priorities are abolished. 
To assure the fair and equitable distribution of work oppor- 
tunities among Licensed Deck Officers who are members 
in good standing of the Offshore Division, priority of em- 
ployment and dispatch of jobs which are open to bidding 
shall be given to the Licensed Deck Officer on the Offshore 
Shipping List longest unemployed in the port where the 
vacancy occurs. 


2. Masters and Chief Officers 

a. The Company shall have the right once to desig- 
nate, by name, one permanent Master and, by r one 
permanent Chief Officer from the ranks of its Lic ck 
Officers for each active vessel by name, with: is fleet, 
provided they maintain their membership in good standing 
in the Organization and the Company and the Master or 
Chief Officer desires such employment to continue. This 
initial designation list shall be submitted to the Organization 
prior to the signing of this Agreement. Continuous employ- 
ment shall not be deemed to have been broken if the Master 
or Chief Officer is on an authorized leave of abs. -¢ pro- 
vided he does not, during such period, accept empioyment 
with any other Company other than Port Relief Officer 
work. “Port Relief Officer work” shall mean Relief Officer 
work as described in Section XVI. 

b. Subject to other Provisions of this Agreement, 
when a Master or Chief Officer's vacancy occurs, either per- 
manent of relief, the Company shall have the right to select a 
new Master or Chief Officer Provided that the new Licensed 
Deck Officer has been a member of the Organization for a 
period of not less than five (5) years and has sailed i: cast 
two (2) years as a Licensed Deck Officer aboard MiM&P- 
contract vessels and is registered on the Offshore Shipping 
List of the Organization in the Port where the vacancy 
occurs as being available for selection by a Company if a 
Licensed Deck Officer is registered on an Offshore Shipping 
List in a port, he may have his name removed from that 
list at any time and register on the Offshore Shipping i ist 
in another port, at his discretion. A Master or Chief Oficer 
who has so registered on the Offshore Shipping List as 
being available for selection by a Company shall not be 
eligible to bid for jobs off the Board. 

A Master or Chief Officer, not selected, but 
shipped off the Board through the offices of the Organiza- 
tion, must meet the same requirements with regard to mem- 
bership and seatime. 


internal affairs of the 
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c. A Master or Chief Officer, when transferred or 
cleared, shall appear in person at the appropriate office of 
the Organization and shall clear through such office. Such 
Licensed Deck Oificer shall clear at the office of the Organi- 
zation in the port where he joins the vessel or the office of 
the Organization having jurisdiction of the port. Deliberate 
failure to so clear shall be grounds for appropriate disci- 
plinary action by the Organization, but shall impose no 
obligation on the Company, except as may otherwise be 
required by this Agreement. 

d. Any Master or Chief Officer employed on aay 
vessel of the Company, who is absent from the vesse! by 
reason of vacation, illness or other legitimate leave of 
absence, may not be transferred away from his regular 
position to any other vessel without the written consent of 
the individual Licensed Deck Officer and the Organization. 
The consent of the Organization shall not be arbitrarily 
withheld. 

e. Each Company shall adhere to the policy of pro- 
motion or demotion from within the ranks of its permanent 
Licensed Deck Officers, and seniority shall prevail unless 
the necessary qualifications are unequal. However, a per- 
manent Master named on the initial designation list cannot 
be demoted to Chief Officer. All promotions will be made 
with due regard to the practicalities of the situation such as 
the availability of the Licensed Deck Officers for promotion. 

f. Any Licensed Deck Officer, who was entitled to, 
and eligible for, selection or promotion 4s wieater from 
within the ranks of the Company's Licensed Lek Officers, 
but was not available, shell upon becoming avaiable, assume 
such employment. 

g- The Organization shall be notified when a vessel 
is withdrawn from service for repairs, or any other reason, 
in a timely manner. 

A Master or Chief Officer on such vessel shall 
indicate, in writing, on a Leave of Absence Form, to the 
Company and the Organization, at the time of the vessel's 
withdrawal from service, whether he desires to return to 
his vessel in his former capacity. In such cases, the Master 
or Chief Officer shall be granted a leave of absence for the 
period of the vessel's withdrawal from service. 

If a Master or Chief Officer on such vessel does 
not desire to return to the vessel, he shall indicate, in writing, 
whether he desires to remain with the Company, or to trans- 
fer to another vessel, Or to take a ieave of absence consistent 
with the provisions of the Agreement. 

Masters or Chief Officers who have accumulated 
one hundred eighty (180) days’ employment aboard a vessel 
shall be relieved by the Company upon the conclusion of 
the voyage in which the one hundred eighty (180) day 
period occurs. Whenever a Master or Chief Officer leaves his 
vessel for any reason and has earned thirty (30) days of 
vacation, be shall take all of his earned vacation plus an addi- 
tional period of time off without pay, which shail be equiva- 
lent to one-half of such period of earned vacation, before he 
can be re-employed. 

The Company shall have the obligation on those 
vessels on voyages beyond one hundred and eighty (180) 
days, or whose trading route is permanently or semi-perma- 
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nently outside the United States, to return, at Company eXx- 
pense, the Masters and Chief Officers, and to transport the 
newly-assigned Master and Chief Officer to the vessel at the 
Company's expense. Such new assignments shall be for a 
period not to exceed one hundred eighty ( 180) days. If the 
vessel's expected arrival at a U. S. port is within thirty (30) 
days after the one hundred eighty (180) day period, and 
provided there is no loading or discharging of cargo during 
that thirty (30) day period, it shall not be necessary to ter- 
minate the Master and Chief Officer's employment in a for- 
eign port. 

If, for any reason, a Company fails to terminate 
a Master or Chief Officer in accordance with the foregoing 
provisions, the Company shall pay to the MM&P Special 
Welfare Fund an amount equal to his total earnings and 
appropriate contributions to the several MM&P Plans for 
that period in excess of his authorized employment as above. 


3. Licensed Deck Officer below Rank of Chief Officer 


a. Effective on the day of signing of the Agreement, 
with the exception of Masters or Chief Officers, all other 
Licensed Deck Officer positions must be shipped from the 
offices of the Organization, off the Board in the port where 
the vacancy occurs, for a period not to exceed one hundred 
eighty (180) days, provided that Licensed Deck Officers so 
named by the Organization shall be qualified to fill the 
able positions. Whenever such Licensed Deck Officer leaves 
his vessel for any reason, aod has earned thirty (30) days of 
vacation, he shall take all of his earned vacation plus an addi- 
tional period of time off vithout pay, which shail be equiva- 
lent to one-half of such »» © 2d of earned vacation, before he 
can be re-empioyed. 


b. All permanent Licensed Deck Officers presently 
in the Company's employ may continue to sail from the date 
of signing this Agreement for a period not to exceed one 
hundred eighty (180) days, or until their vacation is due, or 
until they leave the vessel for any reason whatsoever, which- 
ever occurs first, and at this time the Company shall termin- 
ate the permanent employment of the Licensed Deck Officer 
below the rank of Chief Officer, and a replacement shall be 
furnished through the offices of the Organization and 
shipped off the Board for a period not to exceed one hundred 
eighty (180) days. 


c. Former permanent Licensed Deck Officers, re- 
gardiess of rank, on authorized leaves of absence which com- 
menced prior to the date of signing this Agreement, shall 
upon completion of their leaves of absence, be permitted to 
return to their vessels for a period not to exceed one hundred 
eighty (180) days, or until their vacation is due, of they 
leave the vessel for any reason whatsoever, whichever occurs 
first, at which time the employment of Licensed Deck Of- 
ficers below the rank of Chief Officer shall be terminated by 
the Company and a replacement shall be furnished through 
the offices of the Organization and shipped off the Board for 
a period not to exceed one hundred eighty (180) days. 

d. Upon the signing of this Agreement “2 Com- 
pany shail furnish to the Headquarters Office of the Organi- 
zation a list of all permanent Employees on authorized leaves 


of absence as permitted under the terms of the former col- 
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lective bargaining agreement. This list shall contain the fol- 
lowing: 
1. Name of Officer and original date of employ- 
ment 
2. Position and name of vessel to which assigned 
3. Reason for leave of absence 


4. Date of commencement of leave of absence 
§. Expected termination date of leave of absence. 


Employees who are working for the Company or 
the Organization ashore, under an authorized leave of ab- 
sence, shall have their leaves of absence terminated at the 
end of a one hundred eighty (180) day period effective from 
the date of signing this Agreement. 

e. Licensed Deck Officers aboard liner type vessels 
or tank vessels on scheduled runs, who have accumulated 
one hundred eighty (180) days’ employment aboard a vessel 
sh. | have their employment terminated by the Company 
upon the conclusion of the voyage in which the one hundred 
eighty (180) day period occurs, and a replacement shall be 
furnished through the offices of the Organization and 
shipped off the Board for a period not to exceed one hun- 
dred eighty (180) days. 

Each Company shal! have the obligation on those 
vessels on voyages beyond one hundred eighty (180) days. 
or whose trading route is permanently or semi-permanently 
outside the continental United States, to return, at Company 
expense, the Officers as described above, and to transport the 
newly-assigned Licensed Deck Officer to the vessel at the 
Company's expense. Such dispatch shall be for a period not 

_ to exceed one hundred eighty (180) days. If the vessel’s ex- 
pected arrival at a U. S. port is within thirty (30) days after 
the one hundred eighty (180) day period and provided there 
is no loading or discharging of cargo during that thirty (30) 
day period, it shall not be necessary to terminate the Licensed 
Deck Officer's employment in a foreign port. 

If, for any reason, a Company fails ‘0 terminate a 
Licensed Deck Officer in acordance with the foregoing pro- 
visions, the Company shall pay to the MM&P Special Wel- 
fare Fund an amount equal to his total earnings and approp- 
riate contributions to the several MM&P Plans for that 
period in excess of his authorized employment as above 


4. Hiring Hall Procedure 
When placing orders for replacements for any Li- 
censed Deck Officers, the following bidding procedures shall 
be followed: 
a. When a vacancy below the rank of Chief Officer 
[Ed. Note: Or a Master or Chief Officer shipped off the 


board in accordance with the second paragraph of subsec- , 


tion 2 (b) above] occurs in a United States port, the office of 
the Organization having jurisdiction of the port at which the 
vessel is located at the time when a vacancy occurs, shall be 
requested to provide such replacement. If that office cannot 
do so after two (2) job calls, it shall take immediate steps to 
obtain *he replacement from another office of the Organiza- 
tion. The Organization agrees to use its best efforts to obtain 
the replacement from the «‘osest office of the Organ vation. 

b. When a vaca: cy occurs outside the contiguous 
United States, excluding Puerto Rico and Hawaii, and the 
vessel is sciscduled to load or discharge at more than two 
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additiona! ports or is not due to return to a United States sort 
within thirty (30) davs, the Company shail immediaicly 
order the replacement through the International Headg uar- 
ters Office of the Organization located in New York or Sua 
Francisco. This provision shall not be applied to cau: a 
delay in sailing. The penalty for violation of this prov) .ico 
shall be wages and all contributions to the several M\i.xP 
Plans to the Special Fund referred to in this Agreement 

c. Replacements shall be ordered by an authorized 
representative of the Company in a timely manner. 

d. When ordering a replacement, the Company shail 
advise the reason for ordering the replacement and the name 
of the Officer for whom the replacement is being ordered 
and the date the replacement job is to be dispatched 


[The next two (2) paragraphs apply to tank ships onl) 


e. In the hiring and dispatch of jobs above the rank 
of Third Officer tha! are open to bidding on tankships, the 
Company and the Organization re-affirm the policy that 
only Licensed Deck Officers who are qualified and reliable 
to supervise the type of work required by the tankship to 
which they are being dispatched shall continue to be re- 
ferred for employment. Officers bidding for a Third Officer 
position who have had previous tankship experience uowie 
the authority of their ticense, or who have qualified («™ 
selves for disputch for tankship service and improx 
competency for tankship service through successful comple- 
.ion of a formalized tanker training course such as is af- 
forded at M.I.T.A.G.S. shall have priority of dispatch over 
an Officer who has not so qualified himself. 

With respect to the above, it is the intent of the 
Parties to progressively upgrade through mutually agree- 
able training programs, both on board tankships o»71 af 
M.LT.A.G.S , the qualifications and reliability of ui Li- 
censed Deck Officers actively engaged in the industry in 
order to meet the impact of environmental protection, pol- 
lution, safety, legislation and industry problems. 


[The above two (2) paragraphs apply to tankships only) 


5. Masters’ and Chief Officers’ Seniority 
a. Except for those Masters and Chief Officers who 
are named on the initial designation list. seniority for all 


other Licensed Deck Officers is terminated upon the signing 
of this Agreement. Thereafter, seniority shall accrue ony ‘or 
Masters and Chief Officers, and only in such manner as tere- 


inafter described. 

b. After the initial designation permitted at the time 
of the signing of this Agreement, the seniority of the Musters 
and Chief Officers so designated shall be neasured trom their 
last permanen: in-hire date as a Licensed Deck Officer with 
the Company. 

c. In the event a vacancy subsequently occurs tora 
permanent Master, the newly appointed permanent Master 
shall be at the bottom of the Masiers’ seniority list, and his 
seniority as Master shall commence as of the date he is so 
employed. 

d. In the event a vacancy subsequently occurs for a 
permanent Chief Officer, the newly appointed permanent 
Chief Officer [Ed. Note: Gr a permanent Chief Officer 
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shipped off the board] shail be at the bottom of the Chief 
Officers’ list and his seniority as Chief Officer shall com- 
mence as of the date he is so employed. However. in the case 
of a Chief Officer who has been named on the initial desig- 
nation jist as Chief Officer, and who is promoted to a vacancy 
for a permanent Master, he shall retain his seniority as per- 
manent Chief Officer. His seniority as Permanent Master 
shali commence as of the date he is so employed as perma- 
nent Master, and his service as permanent Master shal! count 
toward his Chief Officer seniority. Thus, in the event of a 
contraction of the fleet, such a Licensed Deck Officer shall 
have the right to a permanent Chief Officer's berth as may be 
permitted by his last permanent in-hire date as a Licensed 
Deck Officer of the Company. 

e. For purposes of measurement of date of seniority 
of continuous employment, authorized leaves of absence 
shall be included in the measurement of unbroken service 
except as may be otherwise provided in this Agreement. The 
records of the several MMA&P Vacation Plans shall be uti- 
lized in the settlement of any seniority disputes which may 
arise. 

(. At the time of the signing of this Agreement, and 
at the commencement of each calendar quarter thereafter, 
the Company shall provide the Headquarters Office of the 
Organization with one copy of its Masters’ seniority list and 
one copy of its Chief Officers’ seniority list on a form ap- 
proved by the Company and the Organization, standard for 
all Companies. Both forms will require the Officer's name. 
his original date of hiring for the purposes of continuous 
empioyment, his seniority number, the vessel, and the date 
of assignment of the Licensed Deck Officer to that vessel. 
The Masters’ list will require, /: addition, the date cf his 
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seniority as Master. The names on these lists shall be in order 
of seniority with the Company, with the Officer having the 
longest period of continuous service listed first. Such list 
shall also show the name of every vessel operated by the 
Company and the operational status of the vessel. In the 
event any vessei is laid up, the list shall show the date of 
withdrawal from service, the reason therefor, and the proba- 
ble length of layup. 

As required in the original designation list, the 
Masters and Chief Officers must not only ve named but must 
also be assigned to a named vessel. Thus, the number of 
Masters and Chief Officers on each seniori‘’ list may never 
exceed the number of berths in the active Company fleet. 


6. Masters and Chi f Officers—Leaves of Absence 

a. The follo~ ing shall be the interpretation of leaves 
of absence: vacation, illness, family sickness, personal affairs, 
seasonal lay-ups, unforeseen temporary layoffs, temporary 
withdrawal from service of less than ninety (90) days and 
service ashore for the Company or the Organization. Except 
as provided in this Agreement under the mandatory clauses 
of the Vacation Section, a Master or Chief Officer, upon 
request, shall be granted a leave of absence for any of the 
above specified reasons. (Ed. Note: As per previous contract 
initial requests must be granted, but renewals are subject to 
mutual agreement of the Parties. } 


». Coniinuous employment shall not be deem = ‘> 
have been broken if the Master or Chief Officer is on leave 
of absence, provided such Licensed Deck Officer does nof. 
during such period, accept any employment whatsoever re- 
lated to the maritime industry other than Port Relief Officer 
work. 


A Master of Chief Officer taking any ‘eave of absence under this section shall be required to fill out a “Leave of 
Absence Form,” as prescribed by the Agreement, which shall show: 


“Steamship Company Name) 


IOMMAP LEAVE ¢ 


Gfficer's Name 

Company 

Ship _ 

Desired Date LOA to Begin 

Reason for Leave of Absence 
Vacation 
Personal Affairs” 


Service Ashore for Organizanier 


Service Ashore for Company 


Temporary wihdrewal of vessel 


}F ABSENCE FORM 


Date of Request 
$S.2 _ 


Rank ‘Master / Chief Officer 
(indi. ate which) 
Intended duration of LOA 


Persona! iliness* 
{iness in the Farmusdy* 


from servece* 


i certify that on completion of my leave of abenct thet 


a. | dese to return to the same Lap 


i f wit accept a ansfer to another stew 


*See Ea Note ot 
Sgn eto % Lay twee 


cs) timer 

KIMMAP Port of Separsiene: 
HOSE MAP (Port of Bagetty of + 
Gna 


copes Leangnn tt 


Signed 
Rank 


Segnarure of }OMMP Port Offeiay 
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d. At the time of his separation from the vessel, a 
Licensed Deck Officer shall be required to file the leave of 
absence form with the office of the Organization closest to 
the port where his leave of absence commences and aiso at 
that port where he registers as a Company employee. 

e. When a leave of absence is granted by a Com- 
pany, the Company shall advise the Organization, telephon- 
ically, at the time the replacement is requested, of the name 
of the Licensed Deck Officer, the purpose, commencement 
and intended duration of the leave of absence and confirm 
these facts in writing. 

f. Vacation 

A Master or Chief Officer, whose vacation is due, 
must take same and he sha!l have the following rights, upon 
the expiration of his vacation. (The term “upon the expira- 
tion of his vacation” as used in this subsection shail be 
deemed to mean the expiration of all of his earned vacation 
plus an additional period of time off without pay equivalent 
to the one-half of his earned vacation prior to re-assignment.) 

i. A permanent Master shail not be assigned 
below the rank of Master nor shall he be assigned to relieve 
another Ifaster who is on vacation or other leave of absence. 

ii. A permanent Chief Officer shall not be as- 
signed to relieve another Chief Officer who is on vac#'ion or 
other leave of absence. A permanent Chief Officer may be 
assigned to a Master's berth under any conditions, provided 
it is within his allowable period of employment. 

ili. Masters or Chief Officers who have accum- 
lated thirty (70) days of earned vacation may, at their option, 
go ashore for their vacation at that time. 

iv. Masters or Chief Officers returning from 
leave of absence for illness, sickness in the family, and rea- 
sous relating to personal affairs, shall have the same rights as 
those given for return from vacation. 

g. Withdrawal from Service 

The Organization shall be notified when a vessel 
is withdrawn from service for repairs or some other reason. 

i. The Licensed Deck Officer on such vessel 
shall indicate, in writing, on the Leave of Absence Form, to 
the Company, and the Organization, at the time of the ves- 
sel's withdrawal from service, whether he desires to return to 
the vessel, or will accept permanent transfer to another ves- 
sel, or take a leave of absence for some other reason, consis- 
tent with other provisions of the Agreement. 

ii. When a vessel is permanentiy withdrawn from 
service, the fleet seniority list shall be reduced one Master 
and one Chief Officer. For purposes of this Agreement, a 
vessel temporartiy withdrawn from service shall be consid- 
ered to be permanently withdrawn from service if out of 
commission for over ninety (90) days. Exceptionai cases 
shall be subject to agreement of the Parties. 

h. Service Ashore for the Employer or the 

Orgunization. 

Permanent Company Employees working ashore 
for ihe Company or the Organization, on a ieave of absence 
granted prior to date « sagning this Agreement, shali be 
terminated trom rhe Company roster or seniority list at the 
expiration of such one hundred eighty (180) days, com- 
mencing from the date of signing this Agreement: provided 
that ot the expiration of euch one hundred eighty (190) dave 
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the Licensed Deck Officer shall have the right to be as- 
signed to seagoing employment in accordance with his 
seniority, consistent with other provisions of this Agree- 
ment. 

Subsequent to signing this Agreement, only a 
Master and Chief Officer may be granted a leave of absence 
in order to work ashore for the Company or the Organ:za- 
tion, provided that such shoreside Company work is covered 
by a collective bargaining agreement between the Company 
and the Organization. Pension and Welfare contributions 
shall be maintained for such Licensed Deck Officer who has 
accrued at least three (3) years’ pension credits, provided 
that he maintains membership in the Organization. 

Such Licensed Deck Officer on leave of absence 
for shoreside employment shall suffer no loss of Company 
seniority. However, he shall not accumulate seniority while 
ashore unless by special memorandum of agreement which 
shall become a permanent part of the Company centract 
file in the Headquarters of the Organization. If the Licensed 
Deck Officer ashore later seeks to return to seagoing em- ~ 
ployment as Master or Chief Officer, he may do so only on 
the basis of his seniority prior to going ashore, unless other- 
wise provided. In all cases, the Licensed Deck Officer shail 
maintain membership in the Organization to be protected 
by this subsection. 


7. Cadets 
Cadets are on the vessel for educational 7» : 
only. Cadets shall not be used to perferm any of the suues 
of a Licensed Deck Officer. 


8. Non-discrimination 

The Company and the Organization shall in no way 
discriminate against an otherwise qualified Officer because 
of age, sex, national! origin, color, creed or due to non- 
membership in the Naval Reserve or the United States 
Maritime Service or in the case of the Company, because 
of membership in the Organization and in the case of the 
Organization subject to its Constitution, By-Laws and Ship- 
ping Rules. 


9. Shipping Rules 

The Shipping Rules of the Organization as of the 
effective date of this Agreernent which are not inconsistent 
with the terms of this Agreement, shall be deemed to be 
part of and incorporated in this Agreement 

Shipping Rule changes made after the signing of 
this Agreement shali not infringe upon nor diminih the 
Company's nghts under this Agreement 


10. Separability Clause 

The parties intend that the provisions Of fis sec On 
should be and are in compliance with Federai an. Siate 
laws. If any part hereof is determined to be 10 confi: ‘here- 
with, the parties shail negotiate provisions to the cxtent 
necessary to insure compliance and to the extent thei such 
provisions are so determined to be in conflict, they shail 
be deemed mapplicabdie. 


1}. Passes to Organization Representatives 
a. Authorized representatives of the Organization 
shall have the nght fo go on board ships covered by this 
Agreement at reasonable umes, subject to reguiatioas muy 
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tually satisfactory to the Organization and the Company, 
for the purpose of consulting with the Licensed Deck per- 
sonnel employed thereon, except in cases beyond the con- 
trol of the Company. The names of the authorized repre- 
sentatives shall be furnished to the Company by the Organi- 
zation. Passes issued in the representatives’ names shall be 
forwarded to the International Headquarters of the Organi- 
zation no later than two weeks after receipt from the 
Organization of the names of their representatives. 

b. Access to and from such vessels shall be afforded 
authorized representatives of the Organization in the same 
manner and at all times as such accessability is available and 
afforded to crew members and management personnel. 

c. The Organization shall take out insurance which 
will protect the Company and subsidiary or affiliated com- 
panies against any claims, loss of life, or injury occurring 
to a representative of the Organization while on the prop- 
erty or while on board a vessel of any of the above-men- 
tioned Companies while said property or said vessel is 
owned, chartered, leased, or operated under General Agency 
Agreement, and shall furnish satisfactory evidence of such 
insurance for the benefit of the Company and subsidiary 
or affiliated Companies. 


a 
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SECTION Il. EMPLOYMENT SECURITY 


1, Discharge for Cause 

a. Nothing in this Agreement shall prevent the 
Company from discharging any Licensed Deck Officer for 
just cause. Any Licensed Deck Officer so discharged shall 
be given a written statement advising of the discharge and 
an explanation of the reasotis for the discharge, no later 
than twenty-four (24) hours before payoff or termination of 
the voyage, whichever is sooner. If the offense resulting in 
the discharge occurs during said twenty-four (24) hour 
period, the Licensed Deck Officer shall receive prompt notice 
of discharge and be provided with a written statement of 
discharge at the time of payoff. Any failure to furnish a 
written statement of discharge shail establish presumptively 
that the Licensed Deck Officer has been discharged without 
just cause. If an Organization representative is present at 
the time of payoff, he shall also be provided with the written 
statement of discharge. If an Organization representative 
is NOt present at the time of payoff, a copy of the written 
statement shal! be mailed within forty-eight (48) hours to 
the Organization office nearest to the port of discharge. 

If the Licensed Deck Officer does not agree with 
the discharge, he must noufy the Organization office nearest 
the port of discharge within seventy-two (72) hors after 
such discharge. Such notificanon must be in writing. 

b. Any dispute arising from such dscharge shall 
be settled in acccrdance with the grievance procedures of 
this Agreement. 


2. Rejection for Cause 
a. When a Company rejects a Licensed Deck OTfi- 
cer, other than for medical reasons, whom the Company 
considers unsatisfactory, the Company shall furnish a state. 
ment, in writing, to the indevidual and to the Organization 
stating the reasons for the rejection and the Organization 
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agrees promptly to furnish a replacement. If the Organiza- 
tion feels any rejection has been unjust, the Organization 
shall, without delay, take the matter up with the Company 
and attempt to secure an adjustment. In the absence of a 
satisfactory adjustment, the matter may be submitted for 
disposition under the grievance procedures of this Agree- 
ment. 

b. If a Licensed Deck Officer has been discharged 
for cause by a Company, he may be dispatched to that Com- 
pany to fill a vacancy provided that, since the time of such 
discharge, the Licensed Deck Officer has had two (2) years 
cf satisfactory service as a Licensed Deck Officer, and 
further provided that the two (2) years of satisfactory service 
shall not be deemed to have elapsed prior to the Licensed 
Deck Officer having completed 360 days of shipboard em- 
ployment. Such two (2) years of satisfactory service shal! 
be presumptive evidence that the Licensed Deck Officer 
is qualified and satisfactory. This provision shall not apply 
to a Licensed Deck Officer who has been discharged fer the 
use or possession of narcotics, or for smuggling, or for 
behavior which would render the vessel unseaworthy. 

c. Where the discharge for cause by a Company 
involved the competency of a Licensed Deck Officer, based 
on the lack of technical knowledge, and subsequent thereto 
the Officer has satisfactorily completed the relevant course 
at the Maritime Institute of Technoiogy and Graduate Stud- 
ies, the completion of such course shall be evidence the 
Licensed Deck Officer is qualified and the two-year seivice 
period set forth above shall not be a prerequisite for dis- 
patch. 


3. Medical Discharge or Medical Rejection 

a. A Licensed Deck Officer who is denied employ- 
ment or is discharged for medical reasons as determined by 
the Company's medical doctor, and disputes the medical 
findings, shall immediately notify the Company and the 
Organization and shall immediately be examined by the 
Organization's doctor. If the Organization's doctor concurs 
in the rejection, the discharge or denial of employment shail 
be deemed proper. 

If there is a confiict between the Company doctor 
and the Organization's doctor, the Licensed Deck Officer 
shall have recourse, as follows: 

Where the Licensed Deck Officer is eligible for 
examination by the U.S. Pubiic Health Service, the issue as 
to whether the Licensed Deck Officer is fit for duty or not 
shail be submitted to the U.S. Public Heaith Service and 
its decision shall be final. Where the Licensed Deck Officer 
is not eligible for examination by such Service, the medical 
service available to the MM&P Plans shall make the fina! 
decision as to whether the Licensed Deck Officer is fit for 
duty. The medical service available io the MM&P Plans 
shall in no instance be the same as the one who is party {0 
the disputed medical findings. 

The examinations shall be limited to those conc 
sons which were set forth as the Company's grounds jor 
medical rejection or discharge 

b. If. under the foregoing provisions. 1 is deter- 
mined that the medical rejection was improper. the Licensed 
Deck Officer shail be assigned to the job In the even the 
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vessel has ‘sailed, the Licensed Deck Officer shall be awarded 
ten (10) dav’s’ wages, including nonwatchstanding allowance 
where the same is included as part of base pay, subsistence 
and lodging. Contributions to the several MM&P Plans 
shall be made by the Company on behalf of the Licensed 
Deck Officer for the same period. If, under the foregoing 
provisions, it is determined that the medical discharge was 
improper, the Licensed Deck Officer shall be reinstated to 
his job and, retroactive to the time of discharge, shall receive 
full base wages, including nonwatchstanding allowance 
where the same is included as part of base pay, contributions 
to the several MM&P Plans on his behalf, subsistence and 
lodging. The expense of the examination by the medical 
service available to the MM&P Plans shall be borne by the 
Company. 

c. No Licensed Deck Officer shall be denied em- 
ployment who may have a physical defect which has not 
prevented him from performing his Licensed Deck Officer’s 
duties in the past unless it is proven there is deterioration 
which has rendered the Licensed Deck Officer unable to 
properly perform his duties. 


4. Reduction in Fieet 
The provisions of this Section shall not restrict the 
right of the Company to terminate a Licensed Deck Officer 
by reason of curtailment of operations. In the event of such 
curtailment, the least senior Licensed Deck Officer or Offi- 
cers, as the case may be, in the permanent employ of the 
Company, shall be terminated. Notification of such termi- 
nation shall be provided the Licensed Deck Officer involved 
and the Organization's office closest to the Company Head- 
quarters in a timely manner. 


5. Picket Lines 

It is understood that, in the event a picket line is 
established against any vessel, the Licensed Deck Officers 
of such vessel will report and perform all of their normal 
duties incidentaj to the security of the vessel, passengers, 
and cargo, provided that no Licensed Deck Officer shall be 
required to work under conditions which may endanger his 
health or safety, or be required to either work behind a 
picket line or cross a picket line. The Organization inder- 
takes to use its best efforts to obtain clearance for such 
purposes from the Union establishing the picket line. The 
refusal of a Licensed Deck Officer to perform work in ac- 
cordance with this provision shall not be cause for discharge 
or discipline, and shal! not be deemed a violation of the 
no-strike provision of this Contract. 


6. Arbitration 

If a dispute concerning a discharge for any reason 
or a refusal to employ. not involving a medical rejection, is 
resolved by the Arbitrator under Section XXXVI of this 
Agreement, the Arbitrator shall have authority to reach only 
oa¢e of two decisions. He may either uphold the discharge 
or rejection if he finds that « was made with just cause, or 
he may direct the Company to reinstate or employ the 
Licensed Deck Officer with fuil base wages, mcluding non- 


of bese pay, subsistence atd jodging for the period he was 
off the vessel, plus contributions to the — MM&P 
Plans for the same period. 
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SECTION IV. INFORMATIONAL REQUIREMENTS 


No later than thirty (30) days after the execution of 
this Agreement, the Company shall furnish to the Organi- 
zation a statement or statements containing the following 
information. All lists and data supplied shall be updated 
promptly whenever there is any change. 


1. Company Information 

a. The names and title of each officer and director 
of the Company. If the Company is not a corporation, the 
names and title of each principal. 

b. If a corporation, the State in which the Company 
is incorporated. 

c. The Companies shall designate a representative 
in each port where the Organization maintains an office, 
authorized to handle and settle disputes and grievances aris- 
ing under this Agreement. A list of all such designated Com- 
pany representatives shall be furnished to the Organization 
and kept current. 

d. The name and location of office of that individual 
in the Company who is authorized to make policy decisions 
concerning matters in which the Organization and the Com- 
pany are jointly concerned. 

e. Existence or non-existence of a construction re- 
serve fund under provisions of federal legislation. 


2. Vessel Information 

a. The names, port of registry, call sign and radio- 
telephone ringer numbers (if any) of owned vessels. 

b. With respect to vessels other than those owned 
by the Company, the following information shall be fur- 
nished for other vessels being operated: 

i. Name and owner 
ii. Port of registry and call sign 
lil. Time and type of charter 


SECTION Y. VESSELS BOUND BY THE 
AGREEMENT 


1. Coverage of Agreement 

a. Vessel Coverage. This Agreemeni covers the 
Licensed Deck Officers employed on oceangoing U.S.-flag 
vessels, owned, operated or bareboat chartered (both at 
present or at any time during the life of this Agreement) by 
the Company or any of its subsidiaries or affiliates (whether 
so at present or at any time during the life of this Agree- 
ment) as an owner, agent, operator or bareboat charterer. 

b. Subsidiary and Affiliate. The term “subsidiary” 
or “affiliate” shall be deemed to include ary business entity 
whether corporate, partnership, trust, individual, or other- 
wise, which is effectively controlled by or effectively con- 
trols the Company either directly or indirectly 

c. Requirement of Subsidiary or Affiliate to Execute 
the Co™ective Garguining Agreement. The Organization may 
in its discretion at any time require that any such subsidiary 
or affiliate execute this Agreement and a refusal to do so 
will give the Organization the right, upon a ten (10) day 
written notice to the Company, to cancel this Agreement. 
The failure of the Organization to request a subsidiary or 
affiliate to sign this Agreement shali not in any way affect 
the obligation of the Company herein that this Agreement 
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does cover and include all the Licensed Deck Officers on all 
the vessels described above whether owned or operated by 
the Company or any of its subsidiaries or affiliates. 

d. Agency. It is agreed that a Company operating 
a vessel as an Agent shall give written notice to the Organi- 
zation of its status as an Agent and shall be liable for the 
period that the vessel is under its operation including the 
completion of any pending voyage for wages, vacation, 
bonuses and all daily contributions to the MM&P Plans 
required under this Agreement. The Company is obligated to 
give written notice to the Organization of any termination 
of its Agency. Failure to do so will keep the Agent bound 
to the foregoing obligation until such notice is received by 
the Organization. If the Organization objects, in writing, tc 
its acceptance of the principal for financial reasons, the 
Company, if it determines thereafter to continue as Agent, 
undertakes all of the obligations of the principal under the 
contract. ? 

e. Other Vessels. In the event a tanker Company 
acquires a vessel other than a tanker vessel, or a dry-cargo 
Company acquires a tank vessel, such vessel will be covered 
under an Agreement similar to that between the Organiza- 
tion and Companies whose maritime collective bargaining 
agreements with other Unions correspond most closely. 


2. Sales and Transfers 
a. With regard to any sale, charter (but not includ- 
ing a vessel which the Company may be operating under a 
bareboat charter and the charter is terminated) or any 
manner of transfer (except sales to foreign flag) of the 
Company's vessel: 

i. At least seventy-two (72) hours prior to the 
date of the effective transfer of the vessel, written notice 
must be given to the Organization by the Company. 

ii. The execution by the purchaser, charterer or 
transferee of the Organization's collective bargaining agree- 
m2nt shall be a condition precedent to any sale, charter or 
transfer. 

ili. If the Company violates subsection 2(a) (ii) 
above, the Arbitrator may include as part of his award, loss 
of wages and contributions to the various Organization 
Plans. 

lv. A violation of subsection 2(a) (ii) above shall 
also permit the Organization to cancel the no-strike provi- 
sions of this Agreemert 

b. Sales to Avoid Payment of Severance Monies. 
The Company agrees that it will not use the device of a 
sale to another U.S.-flag Company to circumvent the pay- 
ment of ::verance monies due under this Agreement 


3. Foreign Flag Vessels: 

DRY CARGO: The Company agrees that with 
respect to any foreign flag vesse! owned or operated by or on 
bareboat charter to the Company or by or on bareboat 
charter 10 any affiliate or subsidiary. on bareboat charter to 
other Companies not covered hereim, the followimg condi- 
tions shail apply: 

a. The Organization shall have the same right as 
it has with respect to the vessels covered by this Agreement 
and subject to the same conditions, to have its represents- 
tives board any forergn flag vessels covered by th Sectioa 
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in any port for the purpose of consulting with the Licensed 
Deck Office’s employed thereon. 

b. If the Organization's representative capacity is 
challenged by the Company, the Arbitrator designated under 
this Agreement shall decide by whatever method he may 
prescribe, whether the Organization does in fact represent 
a majority of the Officers in question. 

c. If the Organization is designated by a majority 
of the Licensed Deck Officers on the vessel or vessels in- 
volved to be their collective bargaining representative, the 
Company shall bargain with the Organization to perfect an 
agreement applicable to those Officers. In the bargaining, the 
Organization will recognize the need of maintaining a com- 
petitive economic susition for the vessel or vessels involved. 

In the event the pariits do not reach full agree- 
ment within four (4) months from the commencement of 
bargaining, the issues remaining unresolved shall be submit- 
ted for resolution by the Arbitrator provided for in this 
Agreement. 

d. The Company agrees to recognize and comply 
with, subject to requirements of any applicable law, any 
written authorizatic » executed by its Licensed Deck Officers 
for the deduction from wages and payment to the Organiza- 
tion of initiation fees, dues and other Organization obliga- 
tions. 

e. The Organization agrees that it will not interfere 
with the operation of any vessel covered hereby by «ork 
stoppage or otherwise, so long as the Company is engaged 
in good faith collective bargaining with the Ox ganization if 
it be found to be the Officers’ representative. 

f. At the time of the execution of this Agreement, 
each signatory Company shall, furnish the Organization a 
list showing all foreign flag vessels owned or operated, and 
identifying the owner or operator. 

g- The term “foreign flag vessel” shall be limited to 
such vessels that are engaged in whole or in part in the im- 
port or export cargo or passenger trade of the United States. 

bh. The term “affiliate” or “subsidiary” shall include 
any business entity whether corporate, partnership, trust of 
individual which is effectively controlled by or effectively 
controls the Company herein either directly or indirectly. 


standing jobs against 
to increase job opportunities in that tonnage. 
Both parties further agree to form a jomt Com- 
wnwinally agreeable time and place 
to discuss the parties’ aforesaid respective interest. 

4. New Construction and Major Reconversions. For 
ail new construction contracts and for ail new conversions 
where the conversion includes a major rebunlding and alte: « 
tions of the midships house or the house in which the L.- 
sensed Deck Officers are quartered, the following requic- 
ments shail apply in addition to any of the former prov- 
sions not superseded by the new requirements. 

There requirements shail sot be applicable to con: 
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tracts let under the terms of the preceding Agreement, nor 
shall they be applicable to future construction contracts for 
vessels of identical design to existing vessels in the Company 
fleet provided that, if the Company advises the Orgunization 
of the existence of such contracts within thirty (30) days of 
signing such contract, only those requirements negotiated 
in the former applicable Agreement shall apply. 

a. Location of Quarters 

i. Licensed Deck Officers’ quarters shall be lo- 
cated on a separate deck from unlicensed crew members. 

il. Rooms and offices for cargo checkers and other 
shoreside personnel related to cargo operations shall be on 
a deck other than that on which the Licensed Deck Officers’ 
rooms are located. 

ili. The Master's stateroom and office shall be 
located directly under the navigation bridge. In the event 
that other licensed vessel personnel are quartered on the 
same deck, they shall be Licensed Deck Officers or Staff 
Service Personnel. 

b. Quarters Requirements. Licensed Deck Officers’ 
quarters shall be air-conditioned, adequately soundproofed, 
and shall have a private toilet and shower attached. Rooms 
are to have a minimum of one hundred ten (110) square 
feet of living space not including the washroom, hall space 
or bunks. A regular desk and chair, an upholstered high- 
back chair, and appropriate reading lamp, and a bunk of 
not less than 42”x78” (48"x78" in the case of the Master) 
will be the minimum acceptable furniture and shall be 
equipped with hooking devices. 

c. Recreation Rooms. All vessels shall be provided 
with an adequately scundproofed Officers’ Recreation room 
located on the same deck as the Officers’ quarters or the din- 
ing room, for the exclusive use of the Officers. The recreation 
room shall be equipped with a 21” color television, hi-fi or 
tape systems, telephone, radio, refrigerator, coffee facilities, 
tables, chairs, lamps and other essential furnicure suitable for 
the number of Officers assigned to the vessel. The Company 
and the Organization agree to designate a committee for the 
purpose of establishing standards for Officers’ recreation 
rooms, their furniture and decor. On vessels with split deck 
house, a recreation room shall be provided in the deck house 
in which the Licensed Deck Officers are quartered in the 
same manner and with the same provisions as listed above in 
this Section. 

4. Chief Officer’s Office. Ail vessels chall be pro- 
vided with an air-conditioned office for the Chief Officer. If 
the office is located adjacent to his stateroom there shail be 
provided a separate entrance from the weather deck Ade- 
quate provisions shali be made to properly soundproof the 
office from all adjacent sleeping spaces. The ship's office shall 
conta the usual office furniture and equipment. and (cle- 
phone or other internal communicatiogs systern, and shall 
have an independent toilet, shower, and washing facilities 
The equipment reterred to herein shal) mnclude a calculator 

e. Port Relief Officer's Room. A room shal: be pro: 
vided for the exclusive use of Port Retief Officers while in 
American ports. The Relief Officer's room shall be equal io 
ali respects to the quarters prowided for the saip's Officers 
aad shall be iocared in the area of the Deck Officers’ quarters 
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f. Laundry Facilities. All vessels shall be proviced 
with a laundry for the exclusive use of the Licensed Officers 
of the ship and it shell be located on the same deck as the 
Officers’ quarters. It shall t -:onnected to the ship's * 
system and shall be made so:.adproof as necessary to .v id 
disturbance to adjaceat personael. The laundry sho) %€ 
equipped with an automatic electric washer and dryer. \u°S, 
ironing board and steam iron. Equipment shall be properly 
maintained in good working order and adequate spares to 
keep equipment operating shall be carried as normal vessel 
spares. When any equipment cannot be repaired at sea, it 
shall be repaired in the first port where facilities are available 
and time permits. On vessels with split deck houses, a jaun- 
dry shall be provided in the deck house in which the Licensed 
Deck Officers are quartered in the same manner and with the 
same provisions as listed above in this section. 

g- Officers’ Dining Saloon. The Officers’ Dining Sa- 
Joon shall be properly appointed with sufficient dir’ng space 
50 as to insure each officer shall have an assignea piace sct- 
ting and there are sufficient additional place settings as may 
be determined by the Company to insure service to passen- 
gers (if carried) or other shore personnel who are entitled to 
be fed in the Saloon. A telephone or other internal commu- 
nications system shall be provided. 

h. Navigating Bridge and Chart Room. 

i. To minimize noise levels on the bridge 

Radio Room shall not be designed as an area open cg © 
rectly onto the Navigation Bridge or Chart Room. 

li. Suitable toilet and washing facilities nu a cold 
water drinking fountain shall be located on the bridge 

iii. Each navigating Bridge shall be equipped with 
a Master's Sea Cabin for use during extended periods of duty 
on the Bridge during sea passages. 

1. DRY CARGO: Checkers’ Room ard Stevedore 
Tollets. Vessels to be constructed for use in fore: rade 
shal! have adequate checkers’ rooms and stevedo'e toilet 
facilities designed so as to eliminate the problem of un- 
authorized shore personnel using facilities reserved for the 
ship's complement. 

i. TANKER: Shoreside Workers’ Rooms and Toilets. 
Vessels to be constructed shall have adequate spare rooms 
and toilet facilities designed 20 as to eliminate the problem 
of unauthorized shore personnel using facilities reserved 
for the ship's complement. 

j. DRY CARGO: Information Required: With re- 
spect to all new construction and major reconverwon 
entire set of bluepr.nts must be submittes | 
tion for its study and appreval. The Organization 
provided with complete information on ine | 


} TANKER ‘Information Requires: With respes 
all new construction major reconvermon, relevan: 11 


prinie requested by the Organization for its study anc 
meats shall be provided regarding: 


ITEMS: (Both Dry Cargo and Tasker) 
i. Vessel’s characteristics 
i. Type of power plant. shalt horsepower: 
power plants, auailiary equipmedt, evaporator and 
capacity, 
i. Cargo handiing faciiies and equipment 
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tries, cranes, conveyors, kingposts, booms, winches, jehumi- 
dification equipment and reefer equipment, 

iv. Ballasting and stability control equipment, 

v. Bridge equipment, navigational equipment, 
communication equipment, vessel control equipment, bow 
thrusters, ground tackle and mooring arrangements, 

vi. Cargo hold or cell layout for breakbulk, con- 
tainers, automobiles and refrigerated cargo, 

vil. Cargo deep tanks, butterworthing systeins in- 
cluding loading and discharging equipment, 

vili, Advanced apparatus perceived for future in- 
stallment on the vessel, and 

ix. Proposed manning by Departments including 
tentative quarters’ arr :ngements and proposed layouts of 
rooms, dining saloon and recreation room. 

k. Parties have agreed that the Company will pro- 
vide the data contained in (j) above prior to discussing the 
manning scale with the Organization. 

5. Vessels In and Out of Commission 

a. Vessels in Com i 

i. A dry cargo or tank vessel shall be considered 
in commission at all times when cargo activity is involved or 
when it is receiving power from its own plant. A tank ves- 
sei shall also be considered in commission while there is 
cargo on board, or when it has not been issued a gas-free 
certificate. 

ii. After a Company accepts delivery of a vessel 
and the vessel is still in the shipyard or if it is in the shipyard 
for any reason whatever thereafter, a full complement of 
Licensed Deck Officers shall be employed any time the ves- 
sel uses power from its own plant, or when work is per- 
formed relating to the duties or jurisdiction of the Licensed 
Deck Officers. 

ili, A full complement of Licensed Deck Officers 
shall be employed at all times when a vessel is in commission. 

iv. No Licensed Deck Officers shall be laid off 
without pay over a Saturday. Sunday, or holiday. 

b. Vessels Out of Commission 

When a vessel is out of commission, and Li- 
censed Deck Officers are employed, the following shail pre- 
vail: 

i. if only one (1) Licensed Deck Officer is em- 
ployed, le shall receive the same compensation as thai of 
Master of the vessel 

ii. If an additional Licensed Deck Cfficer is em- 
ployed, he shall receive the same rate of pay and overtime 
ae that of the Chief Officer of the vessel. 

ili. Any other Licensed Deck Officers esrployed 
shail recetve the same re * of pay and overtime as that pre- 
scribed in this Agreement for the rating and capacity in 
which he is acting fer the period in which he is employed on 
the vessel. 

iv. When a vessel is oui cf commission, a mint 
mum of one (1) Organizanen Licensed Deck Officer covered 
by this Agr cement shail also be employed in the event that 
(4) apy licensed or unlicensed person under a seagoing coi- 
lective bargaming agreement 1s employed by the Company 
to work on the vessel, irrespective of the capacity in which 
he is employed, or (2) acy hieensed of unlicensed person 
under any c“ilecteve bargaming agreement is ¢ aplcved by 
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the Company to do work falling within the jurisdiction of 
the Licensed Deck Officers. (This requirement is not in 
tended to change past practices regarding unlicensed PMA 
shore gangs.) 

If such work is (a) annual inspection or (b) test- 
ing or inspection of cargo gear by an accredited Surveyor, or 
(c) the volume of work becomes excessive for the one Or- 
ganization Licensed Deck Officer, one (1) additional Li- 
censed Deck Officer shall be employed to supervise. 

When a vessel is shifted under a dead tow, « 
minimum of three (3) Licensed Deck Officers shall be em- 
ployed. (except on tank ships being shifted within the con- 
fines of a shipyard under shipyard control). 

vy. When a vessel other than a tanker is out of 
commission with cargo on board, and a Licensed Deck Of- 
ficer other than the Master is employed, Port Relief Officers, 
as provided for under this Agreement, shall be enployed. 


SECTION VI. CLASSIFICATION OF VESSELS 


Vessels shall continue to be classed by “power ton- 
nage” for the life of this Agreement. 


1. Power Tonnage Definition. Power tonnage |s the 
arithmetic sum of a vessel's horsepower plus the gross ton- 
nage. 

2. Source of Information. During the life of als 
Agreement, in determining the class of vessel, horsepower 
shall be taken from the current Record of the American 
Bureau of Shipping and admeasurement of tonnage as deter- 
mined by the current U. S. Coast Guard Admeasurement 
Standards. 


3. Duai Tonnage. If a vessel carries a “dual tonnage” 
certificate issued under the 1966 Convention, the higher 
gross tonnage shall apply. 


4. Decrease in Class. Once the power tonnage of a ves- 
sel has been determined, no subsequent conversion of 
changes in admeasurement for any reason may result in a 
decrease in class for said vessel. 


5. Classifications. Vessels shall be classed for the pur- 
pose of this Agreement as follows: 


a. Dry Cargo and Passenger Vessels: 


SINGLE SCREW TWIN SCREW 
POWER TONNAGE POWER TONNAGE 
70,001 to 106,000° 51,001 to 7§,000° 
45,001 to (70,000 35,001 te $1,000 
35,001 tc 45,000 28,061 to 35,000 
25,001 to 35,000 20.001 to 28,000 
17,901 te 25,000 15,001 te 20,000 
12,601 to 17,000 $001 to 15,000 
7,501 to 12,000 $401 wm 9.000 
&,.001t 7,508 3,S@1 te $806 
Lesethan  $,061 Leas than 3,501 


“The classification of siugie screw vessels in excess of 
screw vewels in excess of 


eau tes? 


Cd 


49263 R 


b. Tank Vessels: 


Power Tonnage 
Above 38 ,000° 

25,003 to 38,000 
12,001 to 25,000 
Less then 12,600 
*The classification of vessels in excess of 38,009 power 
tone shall be the subject of negotiations between the parties. 
6. “LBD” Information. Within two (2) months after 
signing this Agreement, each Company shall furnish the 
Organization with the following information for each of its 

vesseis and such information shall be kept up to date: 
Length. Breadth and Depth (LBD) of each vessel 
as defined by the Intergovernmental Maritime Consultative 
Organization (IMCO) Treaty which defines the new ad- 
measurement of a vessel’s gross tonnage. The Organization 
agrees that should ratification of the Convention be imple- 
mented during the life of this Agreement, any changes in ton- 
nage shall not change the wage scales in effect at that time. 


SECTION VIII. WAGES AND EARNINGS 


1. Specified Wages. Officers of the rank classifications 
hereby designated (or equivalent rank qualifications, re- 
gardless of what titles may be used by the respective Com- 
pany), shall be paid the monthly wages, non-watchstanding 
allowance and overtime rates incorporated in this Agree- 
ment as Schedule “A” together with subsistence, quarters, 
maintenance and cure, as customary. 

The minimum, or starting monthly wage for all 
officers, on mechanized, semi-mechanized, retrofit and diesel 
vessels shall be ten (10%) percent higher than on conven- 
tional vessels of the same class, provided that the wage rate 
of the Master shall never be less than twenty-five ($25.00) 
dollars in excess of any other member of the crew. Fur ihe 
purposes of this Agreement, all mechanized, semi-mechan- 
ized, retrofit and diesel vessels shall be considered tc be not 
less than Class C for wage purposes. 

2. Commencement of Wages. Wages shall commence 
the day of dispatch by the Organization as requested by the 
Company, provided that he reports as ordered on the date 
specified by the Company and 1s not rejected for just cause. 
In no case shall the Officer be required to report to a medical 
examiner, a Company office, vessel, or any other place desig- 
nated by the Company prior to his commencement date on 
the payroll (The wage and dispatch procedures under the 
1969-1972 Agreement shall continue to be applied under 
this paragraph for PMA vessels) 


3. Reduction of Wage Frobibition. No Officer who re- 
ceives a monthly wage rate bigher than prescribed shall 
sulle : tus monthiv wage, provided that said 
Officer remains in the same position with the same Company 
on a vessel in the same class 

4. Leagth of Service Increases. [n any instance where 
an eatuclished length of service wage increase arrangement 
vs in effect, increases above the rate specified in Schedule 

A” may be paid in accordance with the provisions of such 


a reduction 
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§. Non-watchstanding Allowance and Equi: «i 
Each non-watchstanding Licensed Deck Officer whose no 
mal hours of duty at sea are forty (40) hours per wer: 
each Master and Staff Captain, if carried, shall rece: 
sum designated as non-watchstanding allowance in ac 
to their monthly wage. 

Non-watchstanding allowance is com~uted by « ivid- 
ing the monthly base wage by twenty-one and two-'irds 
(21-2/3} and multiplying the result by six point zero six 
seven (6.067). This same formula shal! be used to deter- 
mine the non-watchstanding equivalent for watchstanding 
Officers. 

The non-watchstanding allowance or equivalent 
shall be added to the monthly base wage of the Officer for 
the purpose of computing vacation benefits, bonuses and un- 
earned wages. 


6. Base Hourly Wage. The base hourly wage tor Li- 
censed Deck Officers shall be computed by dividing the base 
monthly wage (excluding non-watch allowance or equiva- 
lent) by one hundred and seventy-three point three (173.3). 

The figure is derived by multiplying fifty-two (52), 
(the number of weeks in a year], by forty (40) [five (5) days 
per week times eight (8) hours per day]. and dividing the 
results by twelve (12), {gumber of months in a year} 


7. Division of Wages. When a vessel is in © 
with less than the manning scale required under th: Agree- 
ment, for the period of time the vacancy is not filled in ac- 
cordance with the prescribed hiring procedures, regardless 
of the reason, the following shall apply: 

a. Any non-watchstanding Licensed Deck Officer 
required to stand watches will continue to receive his non- 
watchstanding allowance; he will be paid his overtime prem. 
ium time or penalty rate on the same basis as any waich- 
stander. 

b. In the event of the promotion of a watchstand- 
ing Licensed Deck Officer to a non-waichstanding vacancy, 
the Officer promoted shall receive the wages, non-watch- 
standing allowance, and contributions on his behaif shall be 
made to the several MM&P Pians at his new rate Overtime 
for work performed shali be paid in accordance with Section 
XI. 

c. The wages for the missing Licensed Deck Uf 
shall be paid to an MM&P Special Pension or Wella 


8. Legal Appearances. ln the even: i 
Officer appears at the request of the Company in any 
involving taking of depottions, pre-trial hearings, ‘est 
aS an eXpert witness or trial witness, or testimeny 
civic committees, he shall receive wages and te: 
living and travel expenses. Conimbutions to U 
Plans shail be made in his behalf ane these 
considered covered days of employmen: 


‘ 
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9. Cash Advance. A Licensed Deck Officer reque 
a draw in a foreign pori shall be entitled to the same cother 
in cash in U. §. money or in travelers’ checks, except where 
prehibited by local law He shall be entitied to one-haif of 
his net earnings after all deductions. Draws shall be 
no later than twenty-lour | 24) hours proor io 
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10. Reporting of Earnings. When permitted by law 
and the appropriate mechanisms can be worked out, earn- 
ings shall be reported on the Officer’s W-2 Form so income 
may be credited in the calendar year earned. 

Whenever possible, payrolls shall ve terminated and 
the Licensed Deck Officers paid on the 31st of December. 
If at sea on foreign articles, and the appropriate mechanisms 
referred to above have not yet been worked out, the maxi- 
mum allotment and the cash and slops advances permitted 
by law shall be afforded on request, and a separate notation 
made on the Officer's pay voucher specifying the amounts 
actually received by the 31st of December. 


11. Tax Deductions. Deductions for F.1.C.A., Federal 
Income Taxes, and State payroll or disability taxes shal! not 
exceed the amounts specified by law. Federal income taxes 
shall be withheld as either a percentage of earnings or on the 
basis of the Officer's declared legal dependents as specified 
by his signed W-4 form. 


12. Monies Due. All unclaimed monies at time of pay- 
off and all monies due an Officer after payoff resulting from 
resolved disputes shall be sent directly to the Licensed Deck 
Officer by the Company with a copy of the letter of trans- 
mittal and a copy of the voucher which shall indicate the 
reason for payment sent to the appropriate office of the 
Organization. 

The Company will furnish the Headquarters Office 
of the Organization, quarterly, no less than six (6) copies 
of the list setting forth name of the Licensed Deck Officers 
and the sums of monies due that have not been paid in ac- 
cordance with the foregoing. 


(SCHEDULE “A”) 


WAGE RATES FOR 
DRY CARGO/ PASSENGER VESSELS 
Effective June 16, 1972 


Hourly Rate Nonwatch 
$24.55 $793.97 
17.49 565.87 
13.43 434.09 
11.34 366.99 
9.27 299.95 


CLASS A-4 
Master 
Staff Captain 
ist Officer 
2nd Officer 
3rd Officer 
CLASS A-3 
Master 2,596.65 
{ 


Base Wage 
$2,835.90 
2,020.78 
1,550.20 
1,310.69 
1,071.18 


22.48 
16.16 
11.99 
10.44 

8.90 


726.99 
$22.49 
387.62 
337.75 
287.88 


Staff Captain 1,865.97 
ist Officer 384.38 
2nd Officer 1,206.29 
3rd Officer 1,028.19 


CLASS A-2 
Master 

ict Officer 
2nd Officer 
ard Officer 
CLASS A-i 
Master 

ist Officer 
tnd Officer 
trd Officer 


2,443.37 
{251.19 


2.0 
10.83 
9.78 


648.07 
3$0.37 
316.27 
282.24 


642.73 
338.9 
307 .T2 
176.53 


sx ute? 


sami Sa 
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CLASS A 
Master 

Ist Officer 

2nd Officer 
3rd Officer 


CLASS B 
Master 

Lt Officer 
2nd Officer 
3rd Officer 
CLASS C 
Master 

ist Officer 
2nd Officer 
3rd Officer 


CLASS D 
Master 

ist Officer 

2nd Officer 
3rd Officer 
CLASS E 

Master 

Ist Officer 

2nd Officer 
3rd Officer 


WAGE RATES FOR MECHANIZED, 
SEMI-MECHANIZED, DIESEL 
AND RETROFIT VSSSELS 


CLASS A-4 
Master 

Staff Captain 
ist Officer 
2nd Officer 
3rd Officer 


CLASS A-3 
Master 

Staff Captain 
Ist Officer 
2nd Officer 
3rd Officer 


CLASS A-2 
Master 

Ist Officer 
2nd Officer 
3rd Officer 


CLASS A-1 
Master 

ist Officer 
Ind Officer 
ird Officer 


CLASS A 

Master 

tet Officer 

2nd Officer 
ind Officer 


Base Wage 
2,147.80 
1,165.89 
1,056.33 

946.77 


2,053.30 
1,115.44 
1,012.23 

909.01 


1,957.31 
1,074.71 
971.49 
868.27 


1,957.31 
1,054.40 
951.16 
847,92 


1,957.31 
1,034.00 
930.81 
827.61 


102723 


Hourly Rate 
18.59 
10.10 

9.15 
8.19 


Li] 
9.66 
8.76 
7.88 


16.94 
9.30 
8.42 
152 


16.94 
9.12 
8.24 
7.34 


16.94 
8.96 
8.06 
717 


Effective June 16, 1972 


Base Wage 
$3,119.50 
2,222.86 
1,705.22 
1,441.76 
1,178.31 


2,856.32 
2,052.57 
1,522.82 
1,326.92 
1,131.01 


$2,362.58 
1,282.47 
Loe 
1,041 45 


* + ae 
P, 


ronan 3s = eels 


Hourly Rate 
$27.00 
19.25 
14.76 
12.48 
10.20 


24.72 


$20.45 
11.10 
16 OF 
9 2 


Nonwatch 
601.37 
326.47 
295.77 
265.13 


74.87 
A1g43 
283.48 
254.5; 


$47.99 
300.97 
272.04 
243.10 


§47.99 
295.22 
266.34 
237.40 


$47.99 
289.52 
260 64 

76 


+ 


Nonwatch 

$873 37 
652.41 
7747 
403.70 
329.92 


799.69 
$74.73 
426.39 
371.54 
316.76 


A 


CLASS B 

Master 

ist Officer 

2nd Officer 
3rd Officer 


CLASS C 

Master 

ist Officer 

2nd Officer 
3rd Officer 


CLASS D 
Master 

ist Officer 

2nd Officer 
3rd Officer 


CLASS E 
Master 

ist Officer 
2nd Officer 
3rd Officer 


632.36 
343.57 
311.78 
279.99 


2,258.68 19.55 
1,226.98 10.62 
1,113.45 9.63 

999.92 8.66 


602.79 
331.02 
299.22 
267.43 


2,153.04 18.64 
1,182.19 10.23 
1,068.64 9.26 

955.09 8.27 


2,153.04 18.64 
1,159.84 10.04 
1,046.27 9.06 

932.70 8.07 


602.79 
324.77 
292.98 
261.18 


2,153.04 18.64 
1,137.40 9.84 
1,023.89 8.87 

910.37 7.88 


602.79 
318.46 
286.73 
254.94 


Port Relief Officer Hourly Rates’ 


Dry Cargo and 
Passenger Vessels $8.17 
Mechanized, Semi-Mechanized, 
Retrofit and Diesel $8.99 
* Ajso Rate paid for Travel Time as speci- 
Sed in various Port travel memoranda 


+ 
TANKER VESSELS 


Power Tonnage Base Wage Hourly Rute Nonwatch 
Class A-1—*°38,001 and over 

‘action VI, Subsection 5. “The classification of vessels in 
exces of 38,000 power tons shall be the subject of negotia: 


tions between the parties.” 


cles A—25,001 to 38.000 

Master $2,079.73 $18.00 
Chief Officer 1,314.91 11.39 
Second Officer 1,162.76 10.07 
Third Officer 1,010 60 8.75 


Class B—12,001 to 25,000 

Master $1,896 16 $i64i 
Chief Officer 1,226.39 10 62 
Second Officer 1.090.32 944 
Third Officer 95423 8.27 


Class C—12.000 and Under 

Master 41.865 i9 $iéis $322.27 
Chiet Officer 1.198 49 10 75 334.98 
Second Officer { O66 65 918 296.93 
Third Officer 925 79 8.01 259.24 


$582.34 
368.21 
325.62 
282.96 


$$30 94 
343.39 
305.29 
267.19 


Port Relief Officer 
Hourly Rate $9 20 
“mimum $64 43 
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SECTION IX. SIGN-ON AND PAYOFF PROCEDURES 
The Parties agree to provide a standard sign-on and 
payoff procedure that will provide the following: 


1. Sign-Ons and Payoffs. All sign-ons and payo” 
voyage articles or payrolls shall be scheduled, insof 
practical, on a working day between the hours of 080. an 
1700. 

a. An Officer required to report on his scheduied 
day off, will be deemed to have not been granted the day off 

b. An Officer called out or called back on a weekend 
or holiday for the sole purpose of signing on or paying off, 
shall be paid premium time for such reporting, except on 
vessels where sign-on or payoff cannot be practically accom- 
plished at some other time. 

c. Ap Officer called out cr called back to assist the 
Shipping Commissioner, the Company Labor Relations rep- 
resentatives or Paymaster in the sign-on or payoff procedure 
during normal off-duty hours will be compensated at his 
overtime rate in lieu of ihe premium rate previously de- 
scribed. 

d. Sign-on or payoff of Licensed Deck Officers shall 
not be delayed by disputes involving the Company and any 
other Union not representing them for collective bargaining 
purposes. Off-duty Officers shall be compensated for viola 
tions of this provision by the payment of premium rat 
being otherwise compensated. 

e. In the event a vessel signs on articles ea. oc end 
of a 31-day month and the vessel is not scheduled to sqji prior 
to the first day of the next month, the payroll for (be new 
voyage shali be broken into two parts The first part shall re- 
flect and give full credit for each remaining day of the 31 
day month. The second part would reflect the rest of the 
voyage beginning with the first day of the following month 
and terminating on the day of arrival or subseque: ay af 
the final port of payoff. The iwo part payroll shall ve paul 
off on a single voucher. 

f. The settling of grievances at the payoff shail not 
be the responsibility of the Master or the Licensed Deck Of- 
ficers. (TANKERS—This shall not preclude the Master or © 
other Licensed Deck Officer from stating the facts of the 
matter either verbally or in writing and his participation 
shall be limited to that extent.) 

g- TANKERS. Notwithstanding any other specific 
prohibition against clerical werk, when payoffs or sign-ons 
are unable to be accomplished by a Staff Officer, by shore- 
side personnel provided by the Company or as described in 
Section XI, subsection 11, the Master shall perform this 
duty and shall be compensated at the rate of $12.50 per 
hour which shail be in addition to any other compersaiian 
payable. 

. Payoff on Termination of Employment 

a. Dismissal or Termination of Employment. 

a Licensed Deck Officer is dismissed or his empleyrmeni ts 
terminated, ali monies due shall be paid in the following 
manner: 

£ On vessels arriving on or before 1200, he shall 
be paid prior to 1700 that day Non-negotiable instruments 
or Company check shall be furnished if he is not paid prior 
to 1400 
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it. On vessels arriving after 1200, he shall be paid 
not later than 1200 of the following day. 

b, Voluntary Termination of Employment. A Li- 
censed Deck Officer requesting of the Master or Senior Deck 
Officer in charge that he be terminated shall be paid all mon- 
ies due in the following manner: 

i. On other than day of departure, when not on 
foreign articles, Officers requesting termination prior to 1400 
shall be paid off that day. If such prompt notification is not 
given, he shall be paid no later than 1200 of the following 
day. On days of derarture, Officers requesting termination 
at least three (3) tours prior to scheduled sailing time, shall 
be paid off thai day. If such *hree-hour notice is not given, 
present practice shall prevail. 

c. Delayed Payoff. If a payoff scheduled for the day 
preceding a holiday or weekend is not completed by 1400 or 
1700 when non-negotiable instruments are being, furnished, 
or in the case of Officers being cismissed, resigning or other- 
wise having their employment terminated, as not been 
completed witnin the ume limits specified in (a? of (b) above, 
or in the event of discharge if proper notice has not been 
given in accordance with Section XII-1, then the Officer shall 
not be required to accept payoff if tendered after the times 
specified, but instead, may request the payoff be made on the 
following work day with continuous wages and board and 
lodging unless furnished by the Company through and in- 
cluding the day of payoff. 

3, Statement of Account. Prior to payoff, the Com- 
pany shall give the Officer a statement specifying the num- 
cer of days (including bonus days, if any), allotments paid, 
and slop chest and cash advances, covered by the payoff, 
and the number of overtime, premium and penalty hours to 
be paid immediately. At the time of payoff, if the Company 
disputes any claim for wages, overtime, oF other payment 
required under the Agreement, it shall furnish a statement 
showing the payments disallowed and the reason for disal- 
lowance. A copy of this statement shall be given to the 
Licensed Deck Officer and a copy shall be provided to the 
Organization's office which has jurisdiction over the port. 

Failure to furnish such written statement oF the 
furnishing of a statement which fails to set forth the facts 
shall presumptively establish that the claim is valid. 


4. Pay Voucher Requirements. All pay vouchers oF 
envelopes for the regular Licensed Deck Officers and all pay 
vouchers for Port Relief Officers must be legible and contain 
the ship’s name, the Company's name, voyage number, and 
dates of payroll period 


5. Optional Payment by Check. Licensed Deck Offic- 
ers shali have the option of requesting, no later than forty- 
eight (48) hours prior to arrival at port of payoff, that a spe- 
cific dollar sum of his net wages due shall be paid. (TANK- 
ERS ONLY —at the Company's option by non-negotiable 
instrument or) by Company check, provided however, that 
he shall not be permitted to ask for an amount in excess of 
ninety (90% } percent of his net wages due 

6. Master's Account. The Master chal! be paid all 
monies due at the time of crew payoff, Alt earnings shail be 
payrotied and the Master's accounts shail be settled az this 
time. 


7. Claims Subsequent to Payoff. Except when pre- 
vented by a cause beyond his control, all claims presented 
subsequent to the payoff must be made by the Officer or his 
authorized representative within fifteen (15) days after pay- 
off, and are to be presented in writing with a copy to {ne 
Organization. In the event the Company does not responu to 
such claim in writing within fifteen (15) days after receipt 
the claim will be presumed to be on the Licensed Personnel 
Board agenda, unless withdrawn by the Licensed Deck of 
ficer or the Organization. 


SECTION X. SHIPPING ARTICLES 


1. Clerical Work. All clerical work connected with 
the opening and termir rion of Articles shall be performed 
by the Staff Officer or 2» +oreside personnel provided by 
the Company. When, usvst extraordinary circumstances, 
shoreside personnel are 15% | rovided, or when Staff Officers 
are not carried, the Master or the Licensed Deck Officer he 
assigns, may be required to perform this work. 


2. Pay-Off Under Articles. A Licensed Deck Officer 
on Intercoastal or Coastwise Articles shall be paid off on 
request, and ‘when on foreign articles in a U. S. port shall be 
paid off upon request provided a replacement 's available 
in accordance with Section Il of this Agreemerc aud he shal. 
not be entitled to transportation. 

3. Scope of Articles. Articles shall contain an appro- 
priate notation to the effect that the provisions of this Agree- 
ment shall be, and be deemed to be, incorporated in and 
part of the voyage Articles. 


4. Limitation of Time. Licensed Deck Officers shall 
not be required to sign articles for a period of more than 
one hundred and eighty (180) days without the prio’ <on- 
sent of the Organization. 


5. One-Way Articles. Articles for an intended one-way 
voyage of a vessel shall be subject to special negotiauions 
The provisions of any such one-way articles executed with 
any Company signatory to this Agreement. may be referred 
to as a guide for such special negotations If the parties fail 
to reach agreement, the Arbitrator shall determine the Arti- 
cles and the appropriate provisions ot such articles. 


SECTION XI. ADDITION AL COMPENSATION 


For all time that Licensed Deck Officers. ex: 

the Master, are required [o be available for duty — 4! 
and for all time that all Licensed Deck Officers are requ: 

to be available for duty in port in excess of eight (8) hour 
any one day, or in excess of forty (40) hours in one “¢: 
(any hours im excess of eight (8) hours in one day for wasct 
wage-related overtime Is paid shali not be included in such 
computation) or on Saturdays. Sundays oF holidays, “ age- 
related overtime shall be pasd. / This shall aleo be applicable 
to tankers except ae otherwise provided in this Agreement. 


1. Rates of Additional C . The rates pay- 
able for additional compensation when required by this 
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Agreement shall be as follows: 

a. Overtime: The overtime rate shall be one and one- 
half (144) times the Officer’s base hourly wage as derived 
from the formula described in Section VIII. 

b. Premium: The premium time rate is four dollars 
twenty-three ($4.23) cents per hour. 

c. Penalty: The penalty rate is six ($6.00) dollars per 
hour. 


2. Application of Rates 

a. Not less than one (1) hour’s overtime, premium 
time, or penalty rate shall be paid for any such work per- 
formed. 

b. Overtime, premium time or penalty rate worked 
in excess of one (1) hour shall be paid for to the next hour 
period following. 

c. Time shail commence when called to perform 
such work provided the Officer reports within the half-hour 
specified, otherwise time shall commence when he reports. 

d. If the interval of time between two periods of 
overtime, two periods of premium time or two periods of 
penalty rate work is less than two hours, continuous over- 
time, premium time or penalty rate shall be paid. 


3. Minimum Call Out. A Licensed Deck Officer off 
duty called out or called back in port for any reason other 
than shifting or hauling, shall be paid a minimum of two 
(2) hours’ additional compensation. He shall be paid four 
(4) hours, if the call out or call back is on a Saturday, Sun- 
day or holiday. Minimum call out provisions at sea shall 
remain the same. Call out minimums will not apply to 
undocking at time of departure for sea. 


4, Ordering Work 

a. When overtime, premium time, or penalty rate 
work is to be performed by Deck Department personnel, it 
shall be ordered by the Department Head (Chief Officer) or 
the Senior Licensed Deck Officer on duty, under the author- 
ity oc the Master. A recap of all overtime or penany 27t¢€ 
work performed shall be submitted weekly on a form to be 
provided by the Company to the Department Head or to the 
Master in the event the work was performed by the Depart- 
ment Head, to be checked and returned to the Licensed Deck 
Officer in a timely manner. Any items in dispute shall be 
noted with the reason for disputing at the time the sheets are 
returned to the Licensed Deck Officer. 


5. When Payable 
a. At Sea—Overtime. Licensed Deck Officers (ex- 
cept the Master) shall receive overtime at sea for all watches 
stood and for all worn performed 
i. Off watch or outside of their regularly scheduled 
duty hours, Monday through Friday inclusive, or 
fi. On Saturdays, Sundays. and holidays. or 
iii. In excess of the first regularly assigned eight 
(8) hours’ duty 
iv. If otherwise specified in this Agreement 
b. In Port — Overtime. Licensed Deck Officers shall 
receive overtime in port for all time they are required 10 re- 
main aboard availabie for duty and for ail watches stood or 
work performed 
L Off watch or outside of thew regularh «ched- 
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ed duty hours, Monday through Friday, inclusive, or 

i. In excess of the first regularly assigned *:ynt 
(8) hours’ duty except as otherwise provided in this Agree- 
ment, or 

iil. On Saturdays, Sundays, and holidays, o: 

iv. Between the hours of 1700 and 0800, M. uuay 
through Friday, inclusive, in non-foreign ports. 

If otherwise specified in this Agreement 

Premim Time ~— At Sea. On dry cargo snips 
and only those tank ships engaged in the grain or dry bulk 
trade, premium time shall be payable at sea trom Monday 
through Friday inclusive for: 

i. Regular watches stood by watchstanding Of- 
ficers in excess of the first eight (8) hours’ work, including 
periods of overtime, but excluding supper relief 

i, Work performed during regularly assigns A 
hours of duty by nonwaichstanding Officers (excluding the 
Master) in excess of the first eight (8) hours’ work, including 
periods of overtime. 

ili. Mooring or unmooring or transiting locks 
during periods of tying up and letting go on watch 

d. Premium Time—In Port. Premium time shall be 
payabie from Monday through Friday inclusive. in Port, 
for: 

i. Routine night watches in foreyen ports frov 
1700 to 0800. 

il. Dry Cargo Only—Work performed i 
the first eight(8) hours worked in one day, including, periods 
of overtime from midnight to midnight in U.S. ports where 
Port Relief Officers are avaiiable. 


e. Premium Time—Other Applications. Premium 
time shall be payable at any time an Officer: 

L Is required to wor’. in lieu of his required rest 
period or is not permitted an unbroken meal he they 
are described in Section XIX, and such payment Aall be 
in addition to any other compensation payable, except or 
tankers as otherwise provided in this Agreement 

ii. Is confined to the vessel under conditions de- 
scribed in Section XV. 

lil Standing a sea watch on the bridge 1s relieved 
to perform duties not immediately connected with the ves- 
sel's navigation such as reading temperatures, acting as a 
messenger, searching for stowaways oF contraband, etc. 
This shall apply from the time “standby” is rung os the 
telegraph until “Finished with Engines" is rung. This pay- 
ment of premium time shail be in addition to any other com- 
pensation payable. 

iv. Is entitled to a premium payment vader the 
delayed sailing provisions of Section XIII 

v. Is due additional compensation at the prem:um 
time rate as may be specified elsewhere in this Agree nent 

f. Peaaity Rate. The penalty rate shall be app ible 
as specified elsewhere in this Agreement 


6. Drills. When lifeboat or other drilis are bed in 
port or at sea on Saturdays, Sundays or holidays, overume 
shall be paid for such drills except where required >y iaw 
on days of departure and held within the time specified by 
law 
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7. Work on Watch Below. Authorized work the Li- 
censed Deck Officers routinely and traditionally do during 
off-watch hours (for example, navigational problems, mak- 
ing weather maps, chart correction and filing, gyro compass 
maintenance, winding of clocks, clerical work, handling the 
Company slop chest, safety or cargo conferences, medical 
duties, and so on) shall be paid for at the overtime rate 
when performed during overtime hours. 


8. Relieving for Meals. Supper relief when stood by a 
watchstanding Officer shall be paid for at the overtime rate. 


9. Medical Duties. When a Licensed Deck Officer is 
assigned to act as Medical Officer and maintain the Medical 
Log, he shall receive additional compensation in the form 
of two (2) hours’ overtime for each week or portion thereof 
that he so serves. Work performed of a medical nature 
during off-duty hours shall be paid for at the overtime rate 
and shall be supported by entries in the Medical Log which 
shall indicate dates and times of services. (Past Company 
practice to be continued on tankers.) 


10. Slop Chest Duties. Licensed Deck Officers may be 
required to supervise the loading of slop chest stores and to 
check same aboard during regular duty hours without the 
payment of additional compensation, but th shall not 
prepare starting or terminating inventories, nor shall they 
sell slop chest items to crew members on behalf of the Com- 
pany without the payment of overtime during off-duty hours. 
If required to perform these duties duriug regular duty 
hours, they shall receive the premium rate described in this 
Section. 


11. Clerical Work. When a Purser is not carried, the 
Master snall not do clerical work except for work required 
in his executive capacity, such as: 


a. official logbooks 

b. reperts required by law 
c. voyage letters 

d, any confidential reports 


TANKERS: All cierical work not specifically required 
for the administration of a particular department other than 
the deck department shall be performed bya Licensed Deck 
Officer designated by the Master, if a qualified Licensed 
Deck Officer is reasonably available. It is the intent such 
clerical work shall be performed during regular duty hours 
and the premium rate described in this section shall be 
payable. In the event that clerical work such as relates 
directly to the Master's financial responsibility is unable to 
be assigned to another Officer, the Master may be required 
to perform the necessary work and shall be compensated at 
the rate of $12.50 per hour regardless of when performed 
and shall be in addition io any other compensation payable 
under thie Agreement. 


12. Waiving of Overtime. At the commencement of a 
voyage or at the commencement of 2 pay period, a Licensed 
Deck Officer who is part of the compiement of a vessel shall 
have the option to waive overtime payments during said 
voyage of pay period and, in lieu thereof, accrue additional 
days of vacation. Such days of vacation shall correspond 
to the amovat which he would have earned as overtime. 
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divided by the daily vacation benefit of the Employee, plus 
the Company's daily pension contribution for said vacation 
day. Said additional vacation shall be taken by the Employee 
immediately following a vacation period. 
The Parties shall meet to establish procedures {or 
the implementation of this provision, and the circumstances 
under which it can be exercised. 


13. Prohibition Against Duplication or Pyramiding. 
Duplication or pyramiding of overtime, premium time of 
penalty rate payments shall not be permitted except as Muy 
be specifically provided for elsewhere in this Agreement 


14. Master's Additional Vacation and/or Compensa- 
tion. The parties reaffirm that, in accordance with the cus- 
toms and traditions of the sea, the command responsibility 
of the Master shall not be limited in any way through the 
application of the concept of normal hours of duty while 
at sea. However, the principle of the eight (8) hour day in 
port shall apply to the Master and his normal hours of duty 
shall be between the hours of 0800 and 1700, Monday 
through Friday, inclusive. 

If the Master is required to be available for duty 
in any port on Saturdays, Sundays or holidays or between 
the hours of 1700 and 0800 on Monday through Friday. 
inclusive, he shall receive compensation in cash at the rate 
prescribed in subsection | (a) only for any time in excess 
of forty (40) hours for such duty. Said forty (40° hours 
base shall be calculated on a pro rata basis for each ty 
(30) day period of covered employment and the pro rata 
shall apply only when the Master is leaving the vessel for a 
leave of absence or termination of employment. 

For each eight (8) hours earned in accordance with 
the above paragraph, the Master shall have the option to 
accrue one (1) extra day of vacation, which shail be a cov 
ered day of employment. If the Master elects to receive the 
compensation in cash, payment shall be made through the 
Vacation Pian when he submits the appropriate vouchers 


SECTION XII. HOURS OF LABOR AT SEA 
AND IN PORT 


At Sea—All Vessels 


1. Watchstanding Officers. Four (4) consecutive hours 
shall constitute a watch for Licensed Deck Officers. Two 
(2) such watches shall constitute a day's work 


2. Day Working Officers. The normal hours of duty 
for day working Licensed Deck Officers shall be between 
0800 and 1200 and 1300 to 1700, Monday to Friday, inctu 
sive. 


4. No Variation of Sea Watches. On day of departure 
after sea watches are set, there shall be no variation of ihe 
traditional standing of sea watches of four (4) hours on and 
eight (8) hours off 


4. Supper Retief 
a. On ships manned by three (3) watchstanding 
Licensed Deck Officers, the Second Officer and Third Offi- 
cer will alternate relieving for supper 
bh. On ships manned by four (4) or more watch- 
standing Licensed Deck Officers, the two Third OMicers will 
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alternate relieving for supper. On all passenger vessels, the 
present practice for relieving for supper shall be continued. 
‘ 


5. Watch Assignments. The purpose of this Section 
is to give security and status to the Licensed Deck Officer. 
Only if mutually agreeable to the Licensed Deck Officer 
concerned, may the following schedule be varied; except 
that under circurnstances of illness or incapacity the Master 
may temporarily shift the watches. 

a. On ships manned by three watchstanding Li- 
cene.i Deck Officers, or on tankers manned with a watch- 
stancing Chief Officer in lieu of one of the two required 
Third Officers: 

i. Third Officer ii ‘I stand 8-12 watch 
iL. Second Officer shall stand 12-4 watch 
ili. Chief Officer shall stand 4-8 watch 

b. On ships manned by four or more Licensed 
Deck Officers (excluding Master): 

i. Third Officer shall stand 8-12 watch 
ii. Third Officer shall stand 12-4 watch 
iii. Second Officer shail stand 4-8 watch. 

c. With respect to the choice of watches bet. een 
the two Third Officers, preference shall be given to the Third 
Officer with seniority on the vessel. 

d. When a vessel, other than passenger vessels, does 
sail shorthanded, the Chief Officer, who is norma: a oon- 
watchsader, must stand the 4 to 8 sea watch. 

i. This subsection shail not apply to the Alaska 
Trade in those Companies where customs has been to the 
contrary. 


In Port—Dry Cargo and Passenger Vessels 


1. Normal Port Hours. The normal hours of labor 
while a vessel is on port time for day wort ing Licensed 
Deck Officers shail be between 0800 to 1200 and 1°00 to 
1700, Monday through Fr day, excluding holidays. 


2. Avoidance of Spit Shift. On arrival day, a watch- 
standing officer who has worked at any time between mid- 
night and 0800 (including periods of overtime), but who 
has not completed his eight hour day, shail, if he wishes, be 
assigned to complete his work duy commencing at 0800. 
But in a foreign port, no such assignment shall be required 
of tt: Officer who has the 1600 to midnight watch on arrival 
day. The purpose of this paragraph is to prevent a split shift 
assignment of watchstanding Officers on arrival day in order 
to complete their eight-hour day. 


3. Routine Port Watches Abroad. At all times when 
port ume is in effect sn foreign ports. routine watches be- 
tween 1600 and 0800 shall be assigned to the reguiar watch- 
standing Officers. Watches so assigned shall be considered 
the Officers’ normai day's work 

During the course of a voyage, it shall be the duty 
of the Chief Officer to assign the routine night watches in 
such a rotational manner so as [0 sure a reasonably equal 
giwision of aight port watch earnmgs for the Licensed Deck 
Officers. No watches so assigned shall create an additional 
obligation for payment of overtime as opposed to premium 
ume. The Chief Officer shah stand port Gay watches on 
Saturdays. Sunday; and Holidays when cargo operations 
are invoived 
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4. Cargo Activity—Arrivals/Departures. On vess's 
of Classification “B” and above, in all ports, no less than ‘wo 
(2) watchstancing Licensed Deck Officers are to be on duty 
and on deck for the first hour afte~ the vessel has cor. ne: ced 
cargo activity and the last hour prior to completion of <r go 
activity when more than three (3) gangs are involved. 

In Port — Tankers 

a. Eight (8) hours shall constitute a day's work. A 
day shall be reckoned from midnight to midnight. The nor- 
mal hours of labor while port time is in effect, shall be be- 
tween 0800 and 1700 from Monday through Friday, in 
clusive, except cs otherwise provided in thu Section. 

Where a Licensed Deck Officer works in excess 
of eight (8) hours in one day, i.e., midnight to midnight, 
even though part of work shall be performed at sea and 
part in port, he shail be paid overtime for such hours 
wwerked in excess of eight hours in said one day, except aa 
otherwise provided in this Section. 

b. Overtime «isall be paid (1) for all work per- 
formed in port on Saturdays, Sundays and recognized holi- 
days; (2) for all for work performed in por’, including the 
standing of routine watches in excess of eight (8) hours per 
day and (3) for all work performed in domestic ports he 
tween 1700 and 0800, Monday through Friday, inclusive 
except as otherwise provided in thie Section. 


c. Premium rate shall be paid for stand’== -outre 
watches in foreign ports ber. een 1700 and 080u, ..onday 
through Friday, inclusive. 

d. After a vessel has arrived in all ports (foreign 
and domestic) and port time is in effect, only one of ‘he 
regular Licensed Deck Officers shall perform the work nec- 
essarily required on weekdaye during normal operations 
between the hours of 0800 and 1760. The expression “one 
of the regular Licensed Deck Officers” shall mean ‘hat one 
and the same man only will be aboard for the entire time 
between 0800 and 170 The other Licensed Deck Officers 
are to be permitted to go ashore (if the regulations of the 
port do not prohibit shore leave and/or excused) 

When the vessel's stay in a foreign port ts 24 
hours or more the watches after 1600 and before 0800 sinall 
be arranged in approximately 8 hour periods. Thee watches 
shall be divided as equally as possible between the watch 
standing Licensed Deck Officers. 

To comply with this Section a Rotation Schecule 
must be adopted amongst the Liccneed Deck Officers. Fsrst, 
it is up to the Licensed Deck Officers on each cesse. to deter- 
mine the order in which they will take thew respective 
turne to remain on duty as the cesses! arrives in miuccesstve 
ports. Second, it ie the responsibility of the Master to en 
force the schedule of rotation as agreed amongst the Li- 
censed Deck Officers. This is to mean that the Master will 
make the necessary assignment for the day watch m ac- 
cordance with the agreed schedule. In the event the L»- 
censed Deck Officers ore unable to agree upon a schedule, 
the Master shall designate it. 

The Chief Officer is ail ports (domestic and for- 
eign) shall not be in the rotation. His normal workday sail 
remain between the hours of 0806 and 1700 For any work 
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in excess of three consecutive hours during that period, he 
shall be paid ovuetime. For any work outside his normal 
work day, he shail also be paid overtime, irrespective of 
application of the prior sentence. However, when a vessel's 
expected stay in a foreign port is more than 48 hours, the 
Chief Officer will be included in the rotation schedule. 

It should be particularly noted that the Licensed 
Deck Officer who has stood the watch between 0800 and 
1700 hours has worked a total of nine (9) hours. No over- 
time or penalty meal hour is payable for the one (1) hour 
in excess of eight (8} hours. Another point to remember is 
that on days of arrival and departure, the watchstanding Li- 
censed Deck Officer by virtue of the Rotation Schedule 
could conceivably work thirteen (13) hours between mid- 
night and midnight. As an example, let us assume that the 
12 to 4 watch on arrival day was due for the day watch in 
accordance with the Rotation Schedule. Between midnight 
and midnight of arrival day he will have worked from 0000 
to 0400 for four (4) hours. In addition to this, he will have 
worked from 0800 to 1700 hours for (9) hours for a total of 
thirteen hours. Overtime would have to be paid from 1300 
to 1700 hours, four (4) hours. 

{Vessels engaged in the Coastwise West Coast 
Trade including Alaska—When vessels are engaged in the 
Coastwide West Coast trade including Alaska, the Chief Of- 
ficer shall work three consecutive hours in port between the 
hours of 0800 and 1700, Monday through Friday, without 
the payment of overtime or premium time except for that 
premium time payable in lieu of a rest period for hours 
worked between midnight and 0800 when a rest period can- 
not be granted between the hours of 0800 and 1700. Such 
three consecutice hours of work shall not be considered in 
computing excess of eight hours’ work in any one day. Sim- 
ilarly, the Licensed Deck Officers assigned in rotation be- 
tween 0800 and 1700 Monday through Friday shall not re- 
ceive overtime or premium time except for that premium 
time payable in lieu of a rest period for hours worked be- 
tween midnight and 0800. Such period of work from 0800 
io 1700 shall not be considered in computing excess of 
eight hours’ work in any one day except on days of depat- 
ture and only for that period after 1700 hours on regularly 
assigned sea watch.]} 

If it is necessary under the foregoing circum- 
stances to have an extra Licensed Deck Officer aboard be- 
tween 0800 and 1700, the extra man aboard (the Licensed 
Deck Officer whose turn it ic to be ashore) will be paid over- 
time for all work performed during these hours. The Master 
shall decide who the additional Licensed Deck Officer shall 
be in the event such additional Licensed Deck Officer is 
required. 

This subsection does not resirict the Company 
from utilizing the services of all the Licensed Deck Officers 
while the vessel is in the shipyard or in a stace of emergency 
repairs. At such time, the full complement «f Licensed Deck 
Officers or any part thereof may be used. 

e. When the ship's Deck Officers are assigned to a 
routine night, weekend, or holiday watch, they shall not be 
required to perform regular maintenance repair work except 
which may be occasioned due to a mechanical failure oc- 
curring during such night, weekend or holiday watch. 
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SECTION XII. SEA WATCHES 


1. Setting of Sea Watches. 


DRY CARGO: On days of departure from no 
foreign ports, sea watches shall be set at the time of sailing 
but not later than noon. Port Relief Officers shall be retainec 
until the vessel sails. On days of departure from foreiy 
ports. sea watches shall be set at 0000 (midnight) on day ©! 
sailing. 

TANKERS: On days of departure sea watches sh. 
be set at the time of sailing. 


2. Breaking of Sea Watches. 
a. DRY CARGO: In non-foreign ports, sea watche 


shall be broken one (1) hour after the vesse securely 
anchored, moored or made fast to the dock. in foreign 
ports, sea watches shall be broken one (1) hour after the 


vessel is securely anchored, moored Or made fast t 
where the vessel is to remain in excess of twenty-four 
hours. 

TANKERS: Sea watches shall be broken one (1 
hour after the vessel is securely anchored, moored or made 
fast to the dock. 


b. DRY CARGO and TANKERS: Post time cor 
tions shall apply whether or not watches are broken 


3. Sailing Board Requirements 


a. Licensed Deck Officers will be 
means of a sailing board as to the scheduled 
the vessel. The sailing time shall be posted ai 1 
on arrival when the vessel's stay in port is tweive () 2 
or less. 


b. When the vessel's stay exceeds twelve 

the sailing time shall be posted eight (8) hours pr. 
scheduled sailing, if before 2400. If scheduled 
between 0QO0O and 0800, sailing time shall be ; 
later than (Dry Cargo-1600; Tanker-1700). Whe’ che vessel 
arrives on a weekend between (Dry Cargo-)600. Tanker. 
1700) Friday and 0800 Menday, and ts s 
prior to 0800 Monday, the sailing board shall be posted 
not later than one (1) hour after arrival. When a vessei i 
scheduled to sail on a weekend between (Dry Cargo-1 ou 

Tanker-1700) Friday and 0800 Monday, the sailing board 
shall be posted no Jater than (Dry Cargo-\ 41) 
700) Friday. 


c. It is agreed as part of the sailing board clitise 


nreduied tO sail 
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in (b) above, that if Friday is a heliday, the sailing > 

shall be posted not iater than (Dry Cargo-i600) Tanker. 
700) Thursday. Simiiarty, if Monday ts a holiday, then the 
following Tuesday shal: be substituted tn lieu of Monday 


d. Licensed Deck Officers shall be required to 
port on board and be available for duty (1) hour before 
time posted on sailing board. 


e. If the vessel’s departure is delayed and the d 
is due 1o cargo activity, bunkering, or taking stores, the nes 
time of departure shall immediately be posted on the 
and if such delay exceeds (Dry Cargo-one {1 


Hoard 


1}. Tanker-two 


y t T was 
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(2) hour(s), the Licensed Deck Officer off duty shall be 
dismissed and shall receive two (2) hours’ premium ume 
for such reporting. In the event the sailing board is changed 
to a new sailing time, the Licensed Deck Gfficer on duty 
at the time the board is changed, shall sot be entitled to a 
delayed sailing penalty. The same requirements as to pre- 
mium payments apply to the watch on duty on weekends 
and holidays. 


f. DRY CARGO: If the sailing board has not been 
reposted and if the vessel does not sail within one (i) hour 
after the original scheduled sailing time, Licensed Deck 
Officers off duty shail, in addition to the two (2) hours’ 
premium time for reporting back, receive continuous pre- 
mium time pay from the original scheduled sailing time 
posted until the hoard ts reposted or until the vessel's lines 

re cast off or the anchor is aweigh, if at anchor. In the 

event that a Licensed Deck Officer on duty is relieved during 
this period of delayed sailing, then he shall be considered 
an off-duty Licensed Deck Officer and shall receive con- 
tinuous premium time pay from the time he is relieved of 
duty until departure ume. 

For sailing boara purposes, “departure time” 
shall mean tine off dock” or “anchor aweigh” of 
“secured for sea” in the case of barge carriers. 

f. TANKER: If the sailing board has not been re- 
posted and if the vessel does not sail within two (2) hours 
after the original scheduled sailing time, Licensed Deck 
Officers off duty shall receive continuous premium time pay 
from the original time of reporting aboard in accordance 
with the requirement of 3(d) of this Section until the board 
is reposted or until the vessel's lines are cast off or the 
anchor is aweigh, if at anchor. In the event that a Licensed 
Deck Officer on duty ts relieved during this preiod of de- 
layed sailing, then he shall be considered an off-duty Li- 
censed Deck Officer and shall receive continuous premium 
time pay from the time he is relieved of duty until depar- 
ture time. 


“last 


For sailing board purposes, “departure fime™ 
shall mean “last line off dock” or “anchor aweigh” or “se- 
cured for sea’ in the case of barge carriers. 

g. It is agreed that the premium time rate applicable 
for failure to comply with any provision 10 this Section shall 
be payable to the Master on the same basis as the Licensed 
Deck Officers 


h. If a Licensed Deck Officer is required to work 
after having reported back for the sole purpose of sailing, 
the premium ume penaily prescribed by this Section shall be 
payable in addition to any other compensation due for work 
performed 


iL TANKERS: Premium time pay prescribed above 
shall not apply if sailing is delayed on account of weather, 
such as rain, fog, or any other condition beyond the vessel's 
control. 


4. Rest Before Watch. No Officer shall be required or 
permitted to take charge of a watch upon leaving or immedi- 
ately after leaving port unless he has had at least (6) hours 
off duty within the twelve (12) hours immediately preceding 
the vessel's actual sailing ime 
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SECTION XIV. PORT TIME, ARRIVAL AND 
DEPARTURE 


1. Arrival in Port. A vessel shall be deemed to | 
arrived and port time shail be in effect thirty (30) mi 
after it has anchored or moored (dry cargo}—cr rem. 
underway) at or in the vicinity of a port (or other pla 
loading or discharging) for the purpose of cargo ac 
ballast, passengers, mail, bunkers, storing, undergoing 
pairs, fumigation, lay-up, awaiting orders or berth 


2. Clarification. The term “anchored or 
cargo—or remains underway) at or in the vicinity 
(or other place of loading or discharging) shal! 


situation where the facts of the situation disclose that 


vessel has as its immediate destination, the specific port or 


other place of activity described in (1) above 


3. Port Time Not Applicable. Port 

apply: 

a. To arrivals for emergency anchorage 
or heaving to solely for reasons of safety, or 

b. While awaiting pilot, quarantine, { 
weather or tide; it is agreed, however, that 
awaiting pilot, quarantine and pratique, any su é 
shall not apply where the delay is because the vessel 18 33 
ing a berth and in any event shall only apply where th: 
is caused by the arrival of the vessel during ho 
officials granting quarantine or pratique are not on < 
only for such limited period. 

c. Port time shall continue in effect after it! 
established until the vessel's final departure 
subsection 6 below 


4. Vessel Clearance Requirements 

a. In all ports where twenty-four (24) he 
immigration, customs, security or Department of 
ture service is available, the Company shall make : 
effort to obtain clearance for the vessel on a! 
shall be deemed to be in effect no later * 
ment of any of the activities described 
above. 

b. In order to avoid disputes concern 
tion, the Company shall supply the Organizabor 
English translation of the official duty hours of quar 
immigration and custom officials in alt 
Organization. 

c. In all foreign ports where form. 
ment clearance is granted by radio or waived 
commence as described in subsection (1) abave 


ports ted 


5. Interrupted Port Stay. After original 
port where, because of security or vessel safety 
vessel must leave the harbor and then returns 
port for the original purpose of the call. the 5 
apply: 

a. The vessei shall be considered to be unce 
time condition for the purposes of watches stvod aticr 
and prior to 0800 on weekdays, and at any time on Sats 
days, Sundays or Holidays. 

b. Under the conditions of subsection (5 
agreed that the Master shall be entitied to the shut 
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ainimum for each departure or actual time worked at the 
shift ship rate whichever is greater and shall be entitled to 
the shift ship minimum for each arrival if his time has not 
been continuous. 

(This subsection shall only apply to vessels re- 
quired to leave port and return as a result of civil strife, 
acts of war, or open hostilities, armed conflict or rebellion, 
or any similar circumstances affecting the safety or security 
of the vesse! and/or its personnel. ) 


6. Departure from Port. A vessel shall be deemed to 
have departed and port time terminated thirty (30) min- 
utes before mooring lines are cast off or anchor is aweigh 
for the purpose of putting tO sea directly, (dry cargo:— 
when a vessel is underway and on port time under the pro- 
visions of subsection (1) above, port time shall terminate 
thirty (30) minutes before the vessel is secured for sea and 
starts moving seaward) 


SECTION XV. CONFINEMENT TO VESSEL 


1. Whenever a vessel is under port time conditions, as 
provided in Section XIV. the Licensed Deck Officers, in- 
cluding Masters, entitled to be off watch in accordance with 
this Agreement shail be entitled to shore leave. 


2. Ship to Shore Boat Service 

a. When a vesse! arrives ata safe harbor for a stay 
of more than eight (8) hours, the Company shall furnish 
round trip ship-shore boat service (unless bad weather pro- 
hibits), when regular service is available. 

b. Such service shall be so scheduled as to enable 
Licensed Deck Officers to go ashore soon after coming off 
duty and to return to the vessel in time to go on watch, 
and shall provide a munimum of six (6) round trips daily. 

c. The Master shall discuss the scheduling with the 
Licensed Deck Officers as well as with other departments. 
If such service is available when weather permits, and is 
not provided, the following shall apply: 

When Lice:ised Deck Officers are entitled to shore 
leave and denied same for any reason except as provided 
below, or when launch service is not provided as required 
by this Agreement, the premium rate shall be paid for all 
hours while off watch 


3. In port, where regular launch service is not avail- 
able. the Licensed Deck Officers may make their own af- 
rangements for transportation and the Company agrees to 
re;:mburse either the Licensed Deck Officers or the owner 
of the boat up to two ($2) dollars round trip per man car- 
ried once every twenty-four (24) hours. 


4. Where such local government restrictions prohibit 
shore leave. such orders must be in writing from proper 
shore authorities and shall be posted on the vessel's bulletin 
board and entry made in the ship's log book. Under the 
above circumstances, the Company shall produce a copy 
of the government restriction order when the Licensed Deck 
Officer is paid off. if it is not possible to get a copy of such 
restriction order, the Master will prepare a letter stating the 
terms of restriction for presentation to either the agent of 
the government or military and, if agent acknowledges re- 
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ceipt of such letter, this will be ample proof of such 
striction. 

This shall not apply in cases of emergency 4s 
fined in Section XXV of this Agreement. 


5. The only reason to deny shore leave is where , 
hibited by focal law, such as denial of pratique or qua 
tine. Any such prohibition must be posted on the bul 
board and placed in the log. Failure to do so shail cone!u 
sively preclude any claim by the Company that shore icave 
was prohibited. 


SECTION XVI. PORT RELIEF OFFICERS 


1. Compensation. The compensation f 
Officers which incorporates the vacation beneht 
specified in Schedule “A” 


2. When to be Employed. Port Relief Officers, wen 
available must be employed on a Company vessel in service 
in all United States ports, including Puerto Rico, during 
Saturdays, Sundays, recognized holidays and he hours be- 
tween 1600 and 0800, Monday to Friday 
Port Relief Officer shall be retained until 
Port Relief Officers shall continue to service tankers in the 
same ports and areas as previously authorized. Any ¢ ‘a 
tional ports or areas shall be negotiated between (! ' 


inclusive 


the vessel sails 


3. Hours of Work. A normal tour of port reiks duty 
on weekdays is either 1600 to 2400, or 0006 to O80% pres- 
ent practice in the various ports shall continue on weekends 
and holidays. 


4. Minimum Hours. Wheoever a Port Relief Officer's 
services are required, he is entitled to a minimum of seveo 
(7) hours of pay. 

a. TANKERS: Maximum Hours. No Port Kelief 
Officer shall work for a longer period of time than sixteen 
(16) consecutive hours, except in the event of an emer- 
gency. 


§. Less Than Four (4) Hours of Work. The Companys 
is not required to call for a Port Relief Otficer’s servi 
when the foreseeable tour of duty is less than four (4) hours 
If, however, the short tour of duty immediately pre 
or jollows the regular tour of duty of another Port Reli 
Officer, he shall also be employed for the short tour, be:n 
paid only for the hours actually worked. The ¢ 
agrees that it will not violate the four-hour rule | 
vice of posting an improper sailing time on 
board. 


6. Duty to Order Port Relief Officers. Ali Port ® 
Officers must be ordered through the offices of the © 
zation during the Organization's regular office bours 
day through Friday, excepting holidays. provided however 
they shall be ordered not Jater than 1330 hours Negiect to 
make timely request for Port Relief Officer services wil! 
render the Company liable to pay for all uncovered time 
until a Port Relief Officer is on duty. When Port Relief 
Officers are ordered, their pay will commence at the time 
for which they are ordered to report to the vessel. Such pay- 
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ment shall not be denied in the event of a delay in the ves- 
sel's arrival. 


7, Uncovered Time. Full compensation for ail uncov- 
ered time shall be paid to the M MP Special Pension or Wel- 
fare Fund, excepting that contributions that would normally 
be payable to the several MM&P Plans shall be paid to the 
appropriate Plan. 


8. Shifting Vessel. When a vessel is shifted during 4 

Port Relief Officer's tour of duty: 

a. If the shift is within a port, the Port Relief Officer 
may be required to remain aboard. 

b. [f the shift is to another port. the Port Relief 
Officer must leave the vessel. 

c. The past interpretation of (a) and (b) with respect 
to definition of “port” shall be continued. 


§. Using ship’s Officers. The Company may keep the 
vessel's regular Officers on duty while the vessel is in port, 
in addition to employing Port Relief Officers 


10. Port Relief Officers’ Facilities. On Company-owned 
vessels, the Company shall make available to Port Relief 
Officers employed aboard the vessel, suitable secure facili- 
ties for changing clothes and cleaning up in the vicintty of 
the Officers’ quarters, and shall furnish soap and towels. 
Present standards and facilities on each vessel shall not be 
downgraded and shall not he used for the stowage of cargo, 
stores or any other material When the above facilities are 
not furnished, the Port Relief Officer shall receive the lodg- 
ing allowance for each tour of duty on the vessel. On other 
than Company-owned vessels, the suitable facilities men- 
tioned herein shall be reviewed on an individual ship basis. 


11. Penalty Work. Relief Deck Officers shall not paint, 
chip, scale or polish bright work, or do any cleaning up 
work in the Deck Department, or any other work com- 
monly assigned to the unlicensed personnel. If for any 
reason. Relief Deck Officers are required to do such work, 
they shall receive, in addition to their regular compensation, 
the penalty rate while such work is being performed. Tt is 
mutually understood that the intent and purpose of this 
paragraph shall not be abused by either party 


12. Meals. 

a. When hot meals are being served during the 
ship’s regular meal hours, the Port Relief Officer shall be 
served in the regular Officers’ dining room during his tour 
of duty. (Tankers—tf circumtances permit. } 

b. A hot midnight meal shail be furnished Port Re- 
lief Officers standing a night watch in excess of eight (8) 
hours and a noon meal on Saturday. Sunday, and holidays, 
or ‘1 lieu thereof, subsistence in accordance with Section 
XIX for each meal not furnished 


13. Travei Expenses. The Company shall reimburse 
round trip traveling expenses of fifty (SOc) cents or more. 
Round trip travel ime from the Organization's office to the 
vessei shall be paid for Port Relief Officers at the appropriate 
wage rate: but, if quarters are provided on the vessel for the 
Port Relief Officer's use during the period of his empioy- 
ment, and the Port Relief Officer lives aboard, he shall be 
paid only for his watchstanding and for the travel time for 
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one round trip. On dry cargo vessels “travel time” shall be 
agreed upon by the parties for all ports served. On tankers, 
“travel time” and “expenses” shall be agreed upon by the 
Parties for all ports served, but in no instance shall the com- 
bination of travel time and transportation expenses be less 
than $10.00 for each round trip. 

In ports where existing travel and transportation 
schedules are presently in existence, they shall continue to 
be in effect and transportation costs shall be adjusted to con- 
form with any changes in transportation costs in a timely 
manner, The current travel schedules ... "Se ordered to be 
incorporated in this Agreement. On PMA vessels, subsis- 
tence and lodging shall be provided on the vessel for the 
duration of the tour of duty of the Port Relief Officers in 
the West Coast Ports specified in Appendix A as marked 
with an X. 


14. Payoff Procedures. The present practice of paying 
Port Relief Officers in the offices of the Organization shall 
continue. In areas where this service is not afforded, the 
Port Relief Officer payoff shall be as follows: 
A Port Relief Officer shall be paid off no later than 
1700 on the day his empioyment ends (except weekends or 
holidays), if he has presented himself for payment at the 
designated place before 1400. He must be paid an amount 
equal to the regular wage rate for each hour's delay ‘up to 
a maximum of eight in any twenty-four hour period). if he 
must return to the vessel for his payoff, he sh: i b- ipen- 
sated additionally for transportation expense and travel 
time. 


> 


15. Port Relief Officer Requirements. DRY CARGO. 
A member in order to qualify for registration as Port 
Relief Officer must have been in good standing in the Or- 
ganization for two (2) years, and must have sailed a mini- 
mum of one (1) year on MM&P contract vessels 


15. Port Relief Officer Requirements. TANKER. A 
member in order to qualify for registration as a Port Relief 
Officer must have been in good standing in the Organization 
for two (2) years, and must have sailed a minimum of one 
(Lj year on MMUP contract vessels. 

In full recognition of the increasing need for the 
protection of cur environment and ecology, the Organiza- 
tion agrees to continue to use its best efforts to insure that 
a Port Relief Officer shall not be dispatched to a tanker en- 
gaged in the carriage of liquid or gaseous cargo, unless in 
the opinion of the Organization, the Licensed Deck Officer 
being dispatched is qualified and reliable to perform the 
work required of any of the Licensed Deck Officers on the 
particular type of tanker to which he is being dis;atched. 

The Company agrees to provide sufficient mforma- 
tion regarding the required operation upon placement of the 
job order s0 as to insure that the Organization can continue 
to provide Officers with the required training and profes- 
sional experience necessary to supervise the work to be 
performed. 


16. Adequate Pezsonnel. TANKER. The Port Relief 
Officer shall have a full deck watch available to supervise 
during any cargo transfer operations or tank cleaning opera- 
tions. 


een rerte “s. 
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17. Rest Before Watch. TANKER. A Port Relief Officer 
shall not be permitted to assume 2 watch unless he shail 
have had at least eight (8) hours off-duty prior to assum- 
ing the watch. 


18. Company Port Relief Officers. DRY CARGO. 
Nothing in this Section shall prevent the Company request- 
ing from the Organization a regular Company Deck Officer 
or other Licensed Deck Officer on a daily or monthly basis 
who may be selected by name when available and registered 
on the Shipping List of the Organization, in addition to the 
night or day Port Relief Officer, for the purpose of super- 
vising the loading and discharging of cargo and other reas- 
ons whiie the vessel is on port time. It is understood that the 
Company will utilize this right whenever the volume of 
work becomes excessive for the regular Port Relief Officer. 


18. Company Port Relief_Officer. TANKER. Noth- 
ing in this Section shall prohibit the Company from select- 
ing a Port Relief Officer from the Shipping List for employ- 
ment on a monthly basis. An Officer so selected shall meet 
the same qualifications concerning eligibility for employ- 
mené as any other Port Relief Officer. When an Officer is 
employed on a monthly basis, the following conditions 
shall apply: 

a. Compensation for such a monthly Port Relief 
Officer shall be equivalent to that of a non-watchstanding 
Chief Officer employed aboard a vessel in Class A power 
tonnage classification. 

b. All work performed in excess of one hundred 
seventy three (173) hours shall be paid for at the overtime 
rate specified for a Chief Officer of a Class A tank ship. 

c. He shall be reimbursed for transportation ex- 
penses, and shall receive credit for pension, welfare, vaca- 
tion and all other benefits due a Licensed Deck Officer 
under this Agreement. The non-watchstanding allowance 
shall not be included in the computation of vacation bene- 
fits. 

d. All payments of monies due shall be made 
through the Port Relief Officer program of the Organization 
at such intervals as may be designated by the Company, but 
not less often than on a bi-weekly basis. 

e. The Company will also be required to make full 
contributions to the appropriate MMUP Plans as required 
for any other Licensed Deck Officer employed under this 
Agreement. 

f. Vacation for a monthly Port Relief Officer shail 
be mandatory upon the completion of each ninety (90) day 
period of employment. 

g. The duties of monthly Port Relief Officers shail 
be restricted to those of the regular Licensed Deck Officers 
aboard the vessel and he shall be governed by the same 
working conditions as all other Port Relief Officers. 


SECTION XVII. SHIFTING SHIP 


1. Inland Waters. After the vessel has arrived in port, 
as defined in Section XIV, any subsequent move in inland 
waters, bays, rivers, and sounds shall be regarded as shift- 
ing ship except as hereinafter rated: 
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a. Puget Sound—moves from U. S. to Canadian 
ports, and vice versa. 

b. Hudson River—New York to Albany, and vice 
versa. 

c. River Platte—Buenos Aires or Montevideo to 
Rosario and points north, and vice versa. 

d. Chesapeake Bay—Baltimore to Norfolk, or vice 
versa. 

e. Panama or Suez Canal transits—unless engaging 
in cargo activity of bunkering at both ends. (Embarking or 
disembarking of passengers or taking aboard fresh provi- 
sions shall not be construed as cargo activity.) 


2. Computation of Time. When shifting ship under 
the circumstances which require the payment of overtime: 

a. Time for Licensed Deck Officers, except the 
Licensed Deck Officer on watch, shall commence thirty 
(30) minutes prior to the scheduled time of the shift, and 
shall stop when the vessel is securely moored or made fast, 
or until relieved; and the Licensed Deck Officer on watch 
shall be paid overtime from standby to all fast or until re- 
lieved: provided a minimum of three (3) hours shall be paid 
for each call. If any scheduled shift is postponed for three 
(3) hours or more, the new shift shall be considered an 
additional call back for men off watch. It is understood that 
there will be no duplication or pyramiding of overtime and 
premium time by the Licensed Deck Officer receiving prem- 
ium time for a regular watch and who receives the shilt 
ship overtime minimum. 

b. Time for the Master when shifting ship under 
circumstances requiring the payment of extra compensation 
including the applicable minimums shall commence at the 
same time as the other Licensed Deck Officers and shail 
cease when the vessel is all fast, except as hereinafter pro- 
vided. 

During shifts from Delaware River ports to Balti. 
more through the C&D Canal or vice versa, and shifts from 
Galveston to Houston or vice versa, the Master shall re- 
ceive a minimum of four (4) hours’ extra compensation, 
and if required on the bridge for more than the four (4) 
hours, his presence shall be logged and he shall receive such 
additional compensation as the log book may reflect. 

c. If the Officers are called back at any time on 
Saturday, Sunday cr a holiday, a minimum of four (4) 
hours’ overtime shall be paid for each call. If any scheduled 
shift is postponed for the applicable minimum or more, the 
new shift shall be considered an additional call back. 

d. If shift starts at or before 1700 during normal 
working hours and the shift is concluded after 1700, the 
shift minimum is payable. This shall not be applicable to 
the Licensed Deck Officers on duty in rotation on tankers 
unless he is relieved and subsequently called out. 

e. For the purpose of this Section, @ call back to 
haul ship shall be considered a shift. 

{. Any Licensed Deck Officer called back for 4 
shift from dock-to-dock shall be called out at both ends of 
the shift. 


3. Required Duties While Shifting. The duties of Li- 
censed Deck Officers used for shifting ship during overtime 
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hours shall be limited to work necessary for the shifting of 
the vessel to the next berth. When shifting ship on overtime 
hours, if Licensed Deck Officers are required to do any 
work not directiy related to shifting, they shall be paid at 
the penalty rate for time actually worked, in addition to 
overtime for the shift—except that on tankers, the necessary 
work limited to cargo operations including the supervision 
of tank cleaning shall be payable at the premium rate in 
addition to the shift overtime. 


4. Port Retief Officer Duties. The duties of Port Reliet 
Officers shifting the ship when required in accordance with 
Section XVI, shall be the customary duties of the regular 
ship’s complement of Licensed Deck Officers. 

a. A Port Relief Officer shall not be required to 
stand a navigational bridge watch in excess of four (4) 
hours without being relieved of duty by another Licensed 
Deck Officer or Port Relief Officer. If the shift exceeds four 
(4) hours, the Port Relief Officer shall assume the regular 
four (4) hours on and eight (8) hours off rotation pre- 
scribed for Sea Watches. 


b. When the vessel does not dock before the end 
of his assigned period of duty, his pay shall continue until 
the vessel is secured at the dock, but shall not continue for 
more than two (2) hours beyond the normal end of his tour 
of duty unless he is required to maintain an alert watch. 

c. TANKERS. A Port Relief Officer required to 
make the shift shall in addition to all other compensation be 
reimbursed ten ($10.00) dollars per shift. 


SECTION XVIL. PILOTAGE 


1. Pilotage Qualifications. The Company and the Or- 
ganization agree that while each Master should be qualified 
to pilot his vessel on the pilotage grounds over which the 
vessel trades, piloting is not a normal duty of a Master or 
any of the other Licensed Deck Officers. The Company 
agrees that obtaining or possession of pilotage endorsements 
shall not be a precondition to employment or a requirement 
for continuing employment. 


2. Restriction on Pilotage. A Licensed Deck Officer 
serving aboard a contract vessel in a capacity other than 
pilot shall not perform pilot services in a United States port 
except in cases of emergencies, or unless a Memorandum 
of Agreement permitting pilotage to be performed has been 
executed between the Company and the Organization. 


3. Pilot Preference. The Company agrees that in the 
hiring and use of pilots in U.S. ports to give first preference 
to pilots who are members of an affiliate or division of the 
Organization whenever and wherever on the effective date 
of this Agreement such affiliate or division exists for the 
purpose of providing pilot services. 


4. Pilotage Compensation. When required to perform 
pilot services in other than an emergency, additional com- 
pensation shall be paid as follows: 

a. U.S. Areas—none, except as stipulated in pilot- 
age memorandum. 
b. Non-U. S. Areas—one (1) hour overtime for 
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each hour of piloting with a minimum payment of two (2) 
hours for each move on the pilotage grounds. 

S, Pilotage Grounds. Pilotage grounds shall mean that 
body of water upon which the vessel would be required by 
law, regulation, or decree of government to use the services 
of a pilot, or where pilots are available to be employed. 


6. Assistance While Piloting. When the Master ts re- 
quired to perform pilot services during periods of restricted 
visibility, another Licensed Deck Officer in addition to the 
watchstander shall be stationed on the bridge to assist in the 
navigation and handling of the vessel or performing such 
other duties as the Master may direct. The presence of the 
additional Licensed Deck Officer on the bridge shall not be 
mandatory when the Master is piloting at other times 


7. Alaska Trade. Special conditions which apply to 
vessels in the Alaskan Trade may also be afforded to other 
contract vessels in the Coastwise or Intercoastal trades after 
appropriate negotiations. 


a. Definition. Vesse!s in the Alaskan Trade are de- 
fined to mean those vessels in the domestic trade operating 
to and from U.S. Pacific Coast ports and Alaskan ports 
and does not include vessels operating in the Offshore 
Trade. 


b. Pilot Required. On vessels operating in the 
Alaska Trade, not less than one Pilot shall be employed 
as a Licensed Deck Officer on vessels operating on sched- 
uled voyages east of the eastern side of the entrance tv 
Cook Inlet. Pilots shall not be required on voyages woere 
the direct route is via the outside passage [0 Alaska Penin- 
sula, Aleutian Islands or Bering Sea ports from and to 
Continental U.S. ports. 
ji. The Company shail have the right to select its 
own Pilot provided he is 4 member of the Organization 
Wages, hours and conditions are subject to negouations 
between the Parties 


c. Pilot not Carried. When a Pilot is not carried and 
during the voyage the vessel is required to proceed through 
the Inside Passage, the Master of such vessel shall receive 
after entering the Inside Passage and for the balance of the 
northbound or southbound voyage as the case may be, in 
addition to his regular rate of pay the basic monthly wages 
which would normally be paid a regular Pilot, or his normal 
overtime rate for the period of time he is actively engaged 
in piloting whichever shall be greater. 


8. Safe Boarding by Pilots. The rigging of pilot ladders 
and the embarkation and disembarkation of pilots shall be 
supervised by a Licensed Deck Officer. Pilot gear shall not 
be used for any other purpose 


SECTION XIX. LIVING CONDITIONS 


1. Quarters. Each Licensed Deck Officer shall have 
his own individual stateroom. All Officers’ quarters shall be 
properly equipped with fresh running water, cleaned, heated 
and lighted at all times during occupancy. Each vessel shall 
provide a washroom and toilet facilities for the use of the 
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Licensed Deck Officers only; this washroom to be equipped 


with fresh hot and cold running water, and fresh water 
shower facilities as well as sanitary drainage. 


2. Linen Supply. The Licensed Deck Officer shall re- 
ceive an adequate supply of towels, and biankets of good 
quality and adequate size. Clean bed linen will be provided 
weekly and in non-air conditioned vessels in the tropics, 
twice a week. When linen is not changed as indicated, each 
Licensed Deck Officer shall be ccmpensated by two (2) 
hours’ premium pay tor each weck (or half-week, where 
appropriate.) 


3. Dining Facilities. Licensed Deck Officers, on other 
than passenger vessels, shall eat in the Officers’ Dining 
Saloon. Each Officer shail be entitled to occupy his regular 
piace setting at his customary table whether in port or at 
sea. 


When in {| inauthorized Shoresid 


will e and 

Officers’ Dining Saloon Pantry 

not utilize these areas as a work space, lounge 

area. The yhibition of unauthorized personnel 
partaking of “night junch” and co%ee in the Saloon Pantry 
is re-affirmed. When necessary to replace Officers’ Pantry 
re‘rigerators aboard 15, 1972, such re- 
if mutually agreed, 
aterial) and shall have a capa- 


city of at | . n ubic feet 


yontinue 


present pr 


frigerators shall be stainless 1 (or, 


other non-corrosive 


4. Food Standards. Adequate food, properiv prepared 

x) 1 be provided the Licensed Deck Officers 

nd vegetables will be furnished at 

supply is availiable, a 

» last unul the next port 

of call, or sufficient to Jast i] the food would with ordin- 

ary good care, spoil. Frozen foods shall be considered the 

and the same purpo {s 
Vessels shall be with an 

> no shortage of ice in the Officers’ 

Food bought in foreign ports must be up to Ameri- 

can health standards, The Organization reserves the 

negotiate a Food Program to insure contractual compiiance 

with this subsection 


suicient amount w 


equivaient of as frest foo 
machine f 


se 
icemaking 


sufficient capacity k 


Saloon 


right t 
rignt to 


5. Meal Hours. Vicals 


shall be served over a one 


passengers Ps, etc., provided atequate notice is given. 


with the exception it be advanced 


6. Penaity Meai Hours. If for any rea 
port, a Licensed Deck Officer is not permitted a 

unbroken meal hour, (other than for emergencies or norma! 
relieving for 
time in addition to any other compensation payable, and at 
least an ipon completion of his work at 


hand 


meals} 


undroken hour 


he shall be paid one hour premium . 
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If for operating necessity, the unbroken 
unable to be granted, one hour penalty pay sha! ' 
in addition to any other compensation payable. In al! 
stances, a hot meal must be provided. 


7. Midnight Meals and Night Lunches. 
night lunches shall be available to Officers working 
watches. A hot meal shall be served to Officers who 
more than eight hours after 1700 or before 8( 
lieu thereof, subsistence allowance in addition t 
compensation payable 

8. Coffee Time. A work break shail be taker 
fee ume observed at 1000 and 14500 
hours 


Or at times near 


9. Rest Periods. A Licensed Deck Officer « 
between O0CO and O800 shail be entitled 
between the hours of 


= te 4 } lioe 
1our worked. Failure 


N800 and 
to be allowed same, except f 
encies or required drills, shall be payable as descr 
€ 


ction XI 


1700 the sarne 


g 
S 


10. Subsistence and Quarters’ Allowance 
a. When meals are -not furnished as 


this Agreement, subsistence 


$10.50) cents per day 

O) for lunch, $5.40 for dinner) shal! 
sistence allowance for failure to 
meal shall be three ($3.00) dollars 


allowance amount 


provide 4 


Licensed Deck Off 
dollars fifty ($6.50) 
sea 
No more than one (1 
i to any Licensed Deck Officer in 


c. The respective amounts due ir 
nay be adjusted to any other reasonab 
when substantiated by vouchers. Th 
ness for respective ports will be estab 


ment between the parties 


11. Reom Allowance ~ In port. W 
ort and any o 


allowance shall 


GVisions ar® 


be payable 


a. When heat, lig g faci! 

ilities, or hot facilities are not 
watch for a period of three (3) hours or 
conditioned vessels in hot weather when 
broken down and no atter is made to 
timely basis. Also where fans are not 
ditioned vessels, and airconditioning 1s 
off watch for a period of three (3) 
hot weather 

b. When the Officer's quarters have been painte 

and the paint is not absolutely dry, and other : I 
ters are not furnished aboard after approp 
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been requested of the Master or Senior Deck c. When livestock s ch as pigs, cows, 
not satisfied, and if the Licensed Deck Officer actu: ried the deck area where such livestock 1s 
ashore. cleaned, washed down and drained over‘oard 

c. At all times when vessel is on dry dock overnight, twenty-four (24) hours, weather permitting 
unless lodging with all facilities including heat, light, hot Area shall be defined to mean that portion ol 
and cold running water and sanitary facilities are provided deck around or under the livestock vans cr pens that 
aboard the vessel. (Overnight shall mean after 1900 and be cleaned and washed down without wetting the lives 
before 0800) or the confines of the van or pen. Non-compliance wil! 

When vessel is on dry dock at any time between Company liable for payment of room allowance 

O800 and 1700 regis ar lodging allowance will be paid to d. On air-conditioned vessels where 
Licensed Deck Officers on watch between 9000 and 0800 provided and air-conditioning is not availab 

d. When vessel is being fumigated and not cleared watch for a period of three (3) hours 
before 2100. In th se of the watchstanders on watch weather. 
between 0000 and O00. when such work is being done 


13. Existing Recreation Rooms. Al! ve 
between 0800 and ' 


that were required to furnish an Office 

e. When linen and clean blankets are not ft : in prior agreements shall continue to maint 
upon request prior t 10 on the day the Officer joins t tion rooms in accordance with the provisior 
vessel. agreements, provided “Qat upon repiaceme 

or sair work on ship television set, the repla_ement will be a US 

or on dock (excluding o I ee cargo or stores) set. The new construction provision relating ¢ 
such as chipping, idin ri 1g, hammering an t recreation room shall apply in the case of af 
pounding or otf noises of similar nature is being per- seTVICE 5 h undergoes reconversion after 
formed within 100 feet of the house on the vessel or within pas where there is a major alteratior 
$0 feet of the house on the d at night, or, (2) in the case 
of the Licensed Deck Oftice : the midnight to 0800 watch, 14. Beck Office. Where 
when such work is being done between 0800 and 1600, 
provided the Officer shi | entitled to lodging — 
if he has notified the Master or Senior Licensed Deck Office 


im ossible to imnge 


the Licensed Deck Officers for 


space will not be taken away 


15. Laundry Facilities. An automat 
and dryer shall be provided for the 


‘the noise and the i 
all vessels, in the immediate vicinity 
i ; “ / quarter -quipment shall be properly 
g. In port, in areas o world where the custom- : : , } 
‘ quate spare parts to keep equipment oper t 
ary practice ts for rt workers engaged in cargo-handling Site 
Ree cane aie: ace i ried aboard the vessel. When any equipmes 
to ln nd eat aboard, the area assigned to them . ; a 
; “8 paired.by ship's personnel, it 
and any accompanying Gumestic livestock will be located a 
f 


activities i 

snail de re; 
ie ‘ acilities and time permit 
as far as practicabie zt censed Weck Of ers ving 


quarters. Portable \ ili be located at the extreme end 


of the ship trom) tne & SECTION XX. TRANSPORTATION 


lar daily washdowns of the deck will be effected Failure or 

the part of the Company ta iy with these requirements 1. Transportation Defined 
will require the payment of room allowance fo ali Licensed a. First class transportation 
Deck Office ve requirement that the Officer actually follows 

goes ashore to obtain room allowance payment shall not be 


applicable ‘ 1 OveErDignt 


. Room Allowance— At Sea. When any of the follov ii. First class air transportation 

} 4 hy r +f “lass transportation e nnt 

ing cONcitiIONS OCCUT 4 oF oom owance shall be paid eee iit lass transportation 1§ né 
censed Deck Officer sh 


work sucn as cnip-  } 
in cash between first class air tray 


ping, welding, riveting, hammering and/or pounding or 
other nature are beini rformed on 
board the vesse! within one hundred (100) feet of the ship's 
house, between 
b. Ex, ot tor forward of one hundred | 100) feet . First class traasportation 
and aft of one hundred (100) feet of the ship's house when as follows 
repair or maintenance work suck. as chipping, welding, rivet- i. When sea transport ton 
ing, hammering and/or pounding is performed before the not less than cabin class accommodation 
1200 to 1600 watch is called, lodging allowance shall be when available 
paid to the Licensed Deck Officer who stood watch between c. When traveling over iand or over wat 


OOOO and 0800 Jeck Officers shall have the option of travels 


d. While traveling, ten dullars and fifty ($10.50) 
cents per day shall be allowed for meals if not furnished 


2. Transportation When Employment Ends 


When a Licensed Deck Officer's empioyment 
ends by reason of (a) termination of Articles, or (b) ter- 
mination of the voyage. or (c) the vessel's being sold, laid- 
up, withdrawn from service oF abandoned, or (d) some 
cause other than his own fault, or (¢) illness or injury, he 
is entitled to transportation to the port of his origina! en- 
gagement, and wages and subsistence at ten dollars and 
fifty ($10.50) cents per day when not furnished. This sub- 
section is als applicable to an Officer who is discharged for 
cause if he has compieted his voyage and is then paid off. 


3. Payment 

a.. Payment for transportation between US. ports 
shall be an amount of cash equal to the full cost of first 
class air fare, including tax, between the airport nearest to 
the port where the obiiganion to transport arose and the air- 
port nearest the port of original engagement, plus ten 
dollars ($10.00) for incidental expenses 

b. When transporting a Licensed Deck Officer from 
or to foreign ports, the Company shall furnish first class air 
fare ticket or cabin class steamship ticket plus ten ($10.00) 
dollars for incidental expenses 

c..Unless the Officer has requested that the Com- 
pany make his transportation ar angements for domestic 
travel at least twenty-four (24) hours prior to pay-off, Sub- 
section 3(a) shall apply 


3. Port of Engagement. The original port of e 
; wed as the United States or Puerto Rican port in 
ficer was first employed by the Company, re- 


or what type of articles were signed. 


5. Coastwise Trade. Licensed Deck Officer on Coast- 
wise vessels shal} not be furnished transportation benefits 
t of engagement as provided in Subsection 
2( +i) of this Section unless they have made a com- 

: ninatior, of a Coastwise voyage 
shal} be deemed to take piace In the port where the vessel's 
final payoff of her crew tor the vcyege takes place. 


to the original { 


6. Travel for the Company 


a. A Licensed Deck Officer sent by the Company 
from one vessel to another of trom one port to another, of 
when leaving or returning to his vessel from an involuntary 
leave of absence init ny the Company, shall be paid his 
regular wages and el nses in accordance with sub- 
section 3 above. Any oth Licensed Deck Officer, when 


dispatched in accordance with Section II of this Agreeement, 
a) 


when traveling from one port to another, shail be paid his 
regular wages, lodging and subsistence, unless furnished, 
and all reasonable travel expenses 

b. For local assignment, 1% accordance with Section 
II, to vessels within the curisdiction of the port dispatching 
the Licensed Deck Officer, reason ble expenses shall be in- 
terpreted to mean the mutually established Port Relief 
Officer travel expense excepting that travel time, lodging 
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and subsistence shall not be claimed, but 
of-pocket expenses will be paid. 


7, No Transportation. Transportation |s 
to a man discharged for cause before terminatio? 
articles, or to a man separated from the ship by 
consent before termination of his articles. 

Nothing in this Section shail prohibit the 
ment of transportation benefits to any permanently 
ployed Licensed Deck Officer leaving the vessel 
purpose of vacation or voluntary leave of absence, si 
the Company elect to make such payment. Under these cir 
cumstances, the Licensed Deck Officer shail not be Geemed 
to have been terminated. Any superior transportation pro 
cision of the previous tanker contract shall continue to 
apply to permanent employees only. 


8. Vessel Withdrawn from Service. Wher 
of a Licensed Deck Officer are terminated due 
being withdrawn frorn service in a port other 
original port of engagement, he shall be paid trar 
back to his original port of engagement Wt 
reactivated, the Licensed Deck Officers entitied to 
ment shall be paid transportation back to the ve 


9. Excess Baggage. Licensed Deck Of 
transportation to or from 2 vessel in accorda 
provisions of this Agreement si-cil be entitled ¢ 
ment for the cost of excess baggage Such 
limited to the necessary clothing. uniforms 
other navigation equipment required by his 


10. Preference for U.S. Flag Carriers. Where 
pany undertakes to provide air or sea 0 { 
cordance with this Section, 1 shall be via 
wherever such facilities exist and are aval 


basis. The same shall apply to air or sea | 
of personal effects 


SECTION XXI. DUTIES OF OFFICERS 


1. a. The duties of Officers as set 
Sections of this Agreement are incorporated 
in this Section. 
The Parties agree that (he du 
Deck Officers, including Master, shai 
supervisory and professional. It is also ag 
of the Master, Chief Officer Second 
Officer, or any other Deck Officer will 
any other person, licensed or unlicensed 
The duties of the Master, Chie! Off 
Officer and Third Officer are separate and di 
areas ani these differences shail be 
the parties recogmize that past practices have 
of the duties of the Licensed Deck Officers interct 
and this continues to be permissible as in the past 
b. The Master is the Licensed Deck Officer in : 
mand of the vessei at ail mes, subject to the lawful direc- 
tives of the Company 
The Chief Officer is the Deck Department Head 
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and, if qualified, performs the duties of the Master as neces- 
sary in his absence. 

The Second Officer is normally the navigating 
Officer and, subject to the direction of the Master, is in 
charge of all navigational equipment. 

The Third Officers stand a regular navigation 
watch at sea and assist in the normal operation of the vessel 
: directed by the Department Head 


2. The checking of cargo when shoreside checkers 
are not employed for this work or when Staff Officer per- 
sonnel have not been customarily employed for this work 
in trades where it is and has been the practice for such per- 
sonnel to perform such work, shall be Licensed Deck Officer 
duties. 


3. Port Relief Officers, when employed, shall perform 
the same duties required of the regular Licensed Deck 
Officers. 


4. a. DRY CARGO. The duties of Licensed Deck Of- 
ficers shall inciude the reading of cargo temperatures and 
humidity charts, excepung on contract vessels where the 
actual reading and recording of reefer cargo temperatures 
has been performed by unlicensed reefer engineers 


4. a. TANKER: The duties of Licensed Deck Officers 
siall include the reading of cargo temperatures and humid- 
ity charts and the gauging, sounding or sav yling of cargo 
tanks, and tanks dedicated tc the carriage of wash water 
for tank cleaning purposes. 

b. TANKER: On liquid sulphur carriers where 
automatic recording and tell-tale alarms are located in other 
than Deck Department spaces for continual monitoring of 
cargo temperatures during transits, existing practices con- 
erning temperature recordings shall continue. 


S. a. Licensed Deck Officers shall have the shipboard 
supervision of all hull maintenance, cargo gear maintenance, 
lifesaving equipment, firefighting and safety equipment, and 
all cargo activity 

b. DRY CARGO. Licensed Deck Officers shall su- 
pervise the opening and closing of hatches, the spotting of 
trimming of cargo booms of any other type of cargo gear 
whatsoever. They may activate hydraulic and electric type 
hatch cover systems or any other type of shipboard cargo 
gear. 

b. TANKER: Licensed Deck Officers shall super- 
cise the opening and closing of hatches, the spotting or trim- 
ming of cargo booms or any other type of cargo gear what- 
soever. They may activate hydraulic and electric type hatch 
cover systems or any other type of shipboard cargo gear. 
They shall also supervise lining up to load and discharge 
liquid cargo including the connecting and disconnecting of 
cargo hoses, and the cleaning of liquid or bulk cargo tanks 
by any method whatsoever. 


6. TANKERS: When Staff Officer personnel are not 
carried, the Licensed Deck Officers’ duties shall include that 
clerical work required for the administration of the vessel 
or the Deck Department, but shall not extend to clerical 
work which is the direct responsibility of any other depart- 
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ment aboard the vessel for the administration of that 
ticular department. 


SECTION XXII. JURISDICTION 


1. The Organization shall have the jurisdiction 
the work performed by the Licensed Deck Officers. I 1e 
safety of and the responsibility for the vessel, its passe” vers 
the crew and the vessel's cargo, the Master or Licensed eck 
Officer in charge shall have executive authority, to the ex- 
tent permitted by law. over the vessel; rd all 
of its appurtenances. The executive authority of the Master 
or the Licensed Deck Officer in charge shall include vessel 
stability, damage control, lifesaving and firefighting equip- 
ment and emergency situations 

It is the purpose of this Section to pt 
jurisdiction of the Organization and not to en 
jurisdiction of the longshoremen or any shipboard 
zation 


ts persanne 


2. Except as otherwise provided in this 
only Licensed Deck Officers who are hired and kept in 
ployment pursuant to Section II shail assume tne 
bility or perform the duties of Master. Ct Mate, Second 
Mate or Third Mate on vessels of the Empioser Other vessel 


responsi- 


personnel ox other shoreside personnel shall ao! 
perform Licensed Deck Officer duties or work 


3. Specifically, the Organization, through t 
Deck Officers, shall have the jurisdiction ovet 
of all equipment of the vessel pertaining to 
cluding pilotage, mooring operations and 
exchange of navigational information ui 
or frequencies available in the area in “ 
operating for the exchange of navigational informatios in- 
cluding specifically, in accordafice with applicadie iaw the 
bridge-to-bridge communication systems 
The Master or Licensed Deck « ficer 
direct any other Licensed Deck Officer to 
change of navigational information under 
the Master or Licensed Deck Officer 
The Licensed Deck Officer shall also 
visory jurisdiction aboard the vessel over ifs Cargoe 
over the maintenance, inspection and upkeep of 
its cargo gear, cargo spaces decks. deck ho 
rooms, and mast houses and other areas of 
are now and customarily have been maintains 
department of the vessel Control and op 
sole control apparatus on the barge crane o! 
or any other cargo-handling mechanism on | 
and on any newly constructed vessels, shall be ul 
supervisory jurisdiction of the Licensed Deck Office 


harge may 


4. The Organization, through the License Yeck 
Officers, shall have jurisdiction over the operation of all 
computer and related servo-mechanism functions 
the vessel related to the navigation, including pilotage. of 
the vessel. The Organization, through the Licensed Deck 
Officers. shail have the jurisdiction aboard the vessel over 
the operation of all computer and related servo-mechanism 
functions which are concerned with the propulsion and 


t 


sboard 


control of the vessel that are located in the wheel house, 
bridge, chart room, gyro room or .n other areas within the 
exclusive jurisdiction of the Licensed Deck Officers. 

The Licensed Deck Officers shall have jurisdiction 
over the operation of all computer and related servo-mech- 
anism functions and read-out equipment aboard the vessel 
related to any equipment, functions or duties under the jur- 
isdiction of the Licensed Deck Officers, including, for ex- 
ample, cargo activity, stability, lifesaving and firefighting 
equipment and emergencies as spelled out in this Agreement. 


5. The Master or Licensed Deck Officer in charge of 
a watch shall not permit any person to operate or control 
any of the equipment mentioned or related thereto which 
is under the jurisdiction of the Licensed Deck Officers, un- 
less said person is a Licensed Deck Officer or is a crew 
member acting under the direct orders of the Master or 
Licensed Deck Officer; provided that the maintenance or 
repair of said computer or related servo-mechanism is be- 
ing performed as directed by the Master or Licensed Deck 
Officer, the operation and control of the computer or servo- 
mechanism shail be permitted in connection with such work. 
If such operation of the computer oF servo-mechanism is 
undertaken by a person other than the Licensed Deck 
Officer or the Master, in the regular course of maintaining 
or repairing said computer or related servo-mechanism, then 
in such case an entry reciting the tinie and date said opera- 
tion is exercised shall be made in the Deck Log Book by the 
Licensed Deck Officer on watch. 


6. If, during the term of the agreement. scientific ad- 
vancements lead to the insiallation aboard vessels of com- 
puters, related servo-mechanisms, or any type of innovation 
which performs functions under the jurisdiction of the 
Licensed Deck Officers, or under the supervision and direc- 
tion of the Licensed Deck Officers, such functions and such 
supervision and direction shall remain under the jurisdiction 
of the Licensed Deck Officers. 


7. Location of Equipment 

a. Shipboard read-out equipment of the vessel per- 
taining to navigation, pilotage, shifting or other vessel move- 
ment, by whatever method, shall be iocated in an area under 
the supervision and control of Licensed Deck Officers. 

b. Shipboard remote control equipment pertaining 
to mechanical mooring devices, anchors, gangways, and 
such equipment pertaining to cargo activity (except such 
equipment located in the engine department areas or areas 
common to both engine and deck departments) shall be 
located in areas which are under the supervision and con- 
trol of the Licensed Deck Officers 


8. The Master or Licensed Deck Officer in charge 
shail have the authority to direct that maintenance or repair 
of equipment be undertaken by the department responsible 
for said maintenance and repair However, nothing in Sec- 
tion XXII, Jurisdiction, shall be interpreted to mean that 
the Master or Licensed Deck Officer shail perform any 
maintenance or repair of equipmen’ which customarily has 
been the responsibility of another department aboard the 
vessel. 
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9, Where a Purser Marine Physician Assistant, Purser 
or Purser Pharmacist is not carried, those of his duties pres- 
ently performed by the Master and the Licensed Dec: 
Officers on vessels whose manning does not include saic 
Staff Officer rating, and which the Company elects to co 
tinue to have performed aboard the vessel, shall remain tic 
responsibility and jurisdiction of the Organization excep! 
that medical duties shall continue to be performed by Phy- 
sicians or Nurses when they are part of the ship's comple- 
ment. ’ 


10. Nothing contained herein shall be interpreted to 
infringe upon functions that have been under the control 
and direction of shoreside management except that it is ex- 
pressly understood that shoreside management must recog: 
nize and comply with the jurisdiction provisions Of this 
Section 


SECTION XXIII. CARGO ACTIVITY—DRY CARGO 


Part of the duties of Licensed Deck Officers employed 


under this Agreement are the supervision of carge activity 
to insure the safe handling, stowage and carriage of cargoes 
No additional compensation shall be due any | ycensed Deck 
Officer during his regular duty hours except as may be de- 
scribed in this Agreement 
When required to perform duties of a non->u 

nature or other cargo-related duties as may be descrided 10 
this Section, he shall receive, in addition to any other “om- 
pensation payable, the penalty rate or premium faic as 
described below. Proper log entries shall be made to support 
payments due 


1. Longshoremen Unavailable. When longshoren 

are unavailable, and the Licensed Deck Officer is tr 
to actively supervise crew members engaged in cars: 
tivity, he shall be compensated at the penalty rate pros ided 
the sailors are receiving the cargo rate of pay Additional 
compensation shal: not be payab: when crew members add 
to existing lashing or shoring, ether in port or at sea, or 
remove lashings prior to docking 

a. When handling explosives as described in Section 
XXIV, an additional ten (10%) percent of [h 
alty rate shall be paid. 


hourly pen- 


2. Crew Members Unavailable. When 

Deck Officer is required to perform the normal d 
unlicensed personnel relating to cargo activity, he shall be 
compensated at the penalty rate 

The penaity rate shall be payable when 
censed Deck Officer is required to manually 

a. Open or close hatches, or spot or trim cargo gear 

b. Set or position spreaders or slings for containers 
barges or other types of cargo, 

¢. Operate crane controls himself or ride cran 
to insure safe and efficient operation. 

4. Operate mobile equipment aboard the vessel or 
on the dock. 


3. Liquid Cargo. The premium rate shall be paid to the 
Licensed Deck Officer who 1s required to actively supervise 


wa 
a 
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the Joading and discharging of liquid carge, when this work 
is performed during overtime hours, tie overtime rate shall 
be paid. Such rates shall also be paid to Licensed Deck 
Officers who participate in such work, including taking 
soundings and turning valves, (For the purpose of this para- 
graph, bunkers discharged for revenue purposes in excess 
of 25% above the amount required to complete the round 
voyage shall be considered liquid cargo.) 


4, Cleaning of Cargo Compartments 
a. Premium time shall be payable to Licensed Deck 
Officers required to acuvely supervise the cleaning of tanks 
in which liquid cargoes of an animal, vegetable, petroleum 
or chemical nature have been carried, unless they are re- 
quired to enter same 
b. The penalty rate shall be paid to Officers re- 
quired to enter [anks after discharge of liquid cargo oT 
other cargoes of a dirty or poxloUs nature which would re¢- 
quire the payment of penalties to other members of the 
ship's complement hen cleaning same 
c. Tank cleaning of any sature shall require the 
use of explosive meters, oxygen indicators or chemical 
meters. as appre priate All equipment used in tank cleaning 
shall. where possible, be bonded. This shall include but not 
be limited to, butterworth and pyrate machines, ashdown 
hoses, portable pumps. blowers and the like 
d. Approved-type satety hats. goggles. and respira- 
tors shall be available for use and clean coveralls, rubber 
boots and gloves shalt be provided to protect the Officer's 
; to comply with this provision 
eriace any item of clothing ren- 
mpany expense upon submission of 
- having demonstrated proof of loss 


§. Safe Operations. In all loading and discharging 
the Chief Officer shall be afforded sufficient 
essel’s personnel [0 conduct safe operé- 

wth Company policy and practice 
6. Radioactive Materials. If, during the term of this 
Agreement, if is cur dered necessary to cover the handling 
of radioactive m. which may be classified as danger- 
us, the matter referred to the Joint Safety Com- 
mittee and after appropriate review, the subject will be 
negotiated and settlement reached will be included as 

part of this Section 


7. Replenishment (¢ 


Iperations al Sea. 
bunkers, personne! of stores are transterred between 


contract vessel and 4 public vessel or aay other vessel des- 


ignated under tne ern ft a contract or charter between 
i 
I 


the Company ja 


or via helicopt 


Governmental Agency, either directly 
the terms and conditions shall be subsect 
to special negotiations 


SECTION XXII. CARGO ACTIVI Y¥—TANKERS 


Part of the duties of Licensed Deck Officers employed 
under this Agreement are ine supervision of cargo activsty 
to ensure the safe handling, stowage und carriage of ¢ar- 
goes. No additional compenaation shall be due any Licensed 
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Deck Officer during his regular duty hours except us May 
be described in this Agreement. 

It ig understood that during all cargo activity, « mini- 
mum of a full deck watch shall be on duty. In addition, a 
pumpman shall be on duty as circumstances require 

When required to perform duties of a non-super<ssory 
nature or other cargo-related duties ca may be described in 
this Section, a Licensed Deck Officer shall receive, in addi- 
tion to any other compensation payable, the penaliy rate as 
described below. Proper log entri shall be made u hich 
adequately explain the circumstances requiring the per- 
formance of this work to support payments due. 


1. Longshoremen Unargilable. When longshoremen 
are unavailable, and the Licensed Deck Officer is required 
to actively supervise crew members engaged . cargo act 
vity, he shail be compensated at the penalty rate prot ided 
the sailors are receiving the cargo rate of pay. Ad litronal 
compensation shall not be peyable when crew members add 
to existing lashing or shoring, either in port or at sea, OF 
remove lashings prior to docking. (This shall onty apply to 
tankships in the Dry Cargo trade and or carrying con- 
tainers or removable piggyback tanks. 


2. Unlicensed Personnel Work. In the 
censed Deck Officer ts required to do uny 
commonly assigned to unlicensed person’ 
cargo activity, the penalty rate shall be pay: 
entries shall be made which adequately explain the circum: 
stances requiring the performance of this work 
payments due. 


to support 


3. Dry Cargo or Containers. When 
containers, removable piggyback tanks oF ‘ 
engaged in the loading or discharging of (hts type | f curgo, 
an additional Licensed Deck Officer wl Ue duty to 
supervise these operations when liquid cargo 
ing operations are also being conducted. 


7 tank-clvan- 


4. Cleaning of Cargo 

a. Tank Cleaning. Supercision of tank cls uning of 
any nature shall continue to be part of the regular duties of 
Licensed Deck Officers. No additional compensation shall 
be payable during regular duty hours unless the Officer 1s 
required to handle equipment or run pumps oF ther un- 
licensed personnel work. in which case the penalty rate shall 
be payable. 

b. Extremely Dirty Spaces. When required to enter 


extremely dirty spaces which contam subst # a dirty 


or noxious nature, in a supervisory and ora 
city, where it is impossible to avoid direct ¢ 
substances, the penalty rate shall Le paid. 

c. Tank-Cleaning Equipment. Tank cleaning of 


any nature shall require the use of explosive meters, oxygen 


tion capa- 


cith such 


indicators or chemical meters, 4s appropriate. All equip: 
ment used in tank cleaning shall, where possible. be bonded. 
This shall include, but not he limited to, butterworth and 
pyrate machines, washdown hoses, portable pumps, hlowers 


and the like. 


d. Safety Equipment and Protective Clothing 
i. U.S. Coast Guard-approved type safety equip- 
ment for the particular cargo carried shall be procided to 


f"\ 
Lal 


protect the Officer's health and safety. Failure to comply 
with this provision will er title the Officer to lawfully refuse 
to participate in the handling of such cargoes. 

ii. Clean coveralls, rubber boots and gloves shall 
be provided to protect the Officer's body and clothing. Fail- 
ure to comply with this provision will entitle the Officer to 
replace any item of clothing rendered unusable at Company 
expense upon submission of proper vouchers after having 
demonstrated proof of loss to the Master. 


5. Safe Operations. In all loading and discharging 
operations, the Chief Officer shaii be afforded sufficient 
latitude in using Officers or crew men.bers to conduct safe 
operations, consistent with Company policy and practice. 


6. Radioactive Materials. If, during the term of this 
Agreement, it is considered necessary to cover the handling 
of adio-active materials which may be classified as danger- 
ous, the matter shall be referred to the Joint Sfety Com- 
mittee and after appropriate review, the subject will be 
negotiated and any settlement reached will be included as 
part of this Section. 


7. Transfers between Ships at Sea on Tankers. When 
fuel and/or cargo, personnel or stores are transferred from 
one vessel to another, while at sea, the following minimum 
conditions and rates of pay shall aprty: 

j. not less than four (4) Licensed Deck Officers 
shall assist the Master in the transfer; 

il. the Master and other Licensed Deck Officers 
shail be on duty thirty (30) minutes before the time the 
transfer operation is to commence, and shall remain on 
duty uniil the operation is ‘ompleted and the vessels are 
clear and equipment secured ; 

iii. during the entire operation, the Masier and 
two Licensed Deck Officers on watch shail remain on the 
bridge unless required elsewhere; 

iv. the Chief Officer shall be on deck in chargg of 
he actual transfer operation: 

vy. One other Licensed Deck Officer shall assist 
the Chief Officer on 


munication equipment shall be available for imstant use 


k. Suitable firefighting and com- 


During these periods, overtime shall be paid to ail Licensed 
Deck Officers who are engaged in the transfer operations 
including the regular wat hstanding Officers or Officers on 
duty. The Masters of the vessels involved in the transferring 
operation shall receive wage-re lated overtime for the period 
as outlined above. 

b. For each eight (5 hours earned while the ubore- 
mentioned operation ia in effect, the Master, shall have the 
option to accrue one 1) extra day of vacation, which shall 
be a covered dau of * mployment. If the Master elects to 
receive the compensation tn cash, payment shall be made 
through the Vacation Plun when he submits the appropriate 
vouchers. 


SECTION XXIV. EXPLOSIVES’ PENALTY ¢ ARGO 
—~DRY CARGO 


007 


to pay the Licensed Deck Officers, in addition to ¢ 
lar monthly wages, ten (10%) percent of said 
month while such cargo is on board the vessel 
loaded or discharged 
b. Por: Relief Officers who are empioyeu 
sels carrying explosives fifty (50) short tons of 
defined in this Section, shall be paid an addition: | fen 
percent of their hourly wage w hile such cargo is oa * 
is being loaded or discharged 
When fifty (50) short tons 
carried, the ten (10%) percent bonus provided 
be paid from the commencement of loading 
until the time the explosives are completely discharge j 
c. The term “explosives” as used in this Sec! 
defined to mean Class A or dangerous expiosis 
to the Interstate Commerce Commission clas 
for no other. The Class A Dangerous explosive 
iOWS 
-Ammunition for 
ber of over, 
Ammunition t 
ectiles, 
. Projectiles 
pedoes, 
. Ammunition with explosive 
. Ammunition with explosive one 
. Black powder and low explosive 
digh explosives such as dynam 
nitiating or priming explosives 
ing Caps, 
. Nuclear explosives 


The above s 


signaling devices caf € prote 
d. When sulphur in an amount of ' 


percent or more of the deadweight 


ried on a vessel, each Licensed Deck 


exira compensation of ten ($10.00) d 
e. The Joint Satety ¢ 
ngs to review hazardous care 
publication of tergovernmental 
Organization (1IMCO) to ensure 
tion relating to proper stowaye. 
readily available to Licensed Deck Officer 
transport of such cargoes In tt 
from carriage Of 
above, t 
1 cargo in 
shail refer the prob 


fron 


SECTION XXIV. EXPLOSIVES AND TONIE 
CARGOES—TANKERS 


The Company shall forward informaty ‘ 
\yroper stowage, carnage, ard handling of hazardous car 
goes to those vessels where Licensed Deck Officers are in 
colved in the transport of such cargoes. Copies of such infor- 
mation will be forwarded to the Organization and the Mart 
time Institute of Technology and Graduate Studies 


4 AK 


SECTION XX¥ 


1. a. Member! 


perform the neces 


r 

ment. Any 
sengers.crew or 
jeopardy and the 
time, and such ws 


WOTK 


gency will be deeme 


by the prescribed 
all hands a 

b. 
emergency, aii 


paid overtime for 


car ge 
uives 


t the Licensed Deck Deoartment 
ind custom 
the safety 
>, or for the saving of other vessels in 
shall be performed at 
-onsidered overtime, Er 


sary for 


there.n 


hall not be 


exist when all hands are sun 


rgency 1 
iismissed 
ail 


Deck 


ner! 
t 


ed 


WOK 


signa 


nanus 


are 


Off 


EMERGENCIES 


arty 


and 


ce 


duties of 


not 


cers might 


gg ‘ 
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bh il 
Pal 


(nat depar&t- 


of the vesse,, pas- 


any 


Mme 


shail continue 


called out in 
off watch 


shall 


and in accord: 


e Agreement 
prec} 


ude any 


shall 


otnerwise 


VMIAINTENANCE AND CURE— 
i NEARNED WAGES 


Office 


debited 


ceeding 


eight ($8 00) 


Deck Officer 


dollars 


6% Unabdie to 


oOotain ioc 


pon request 


nish the same, but not be obligated to ¢ 
d-'lars in addition thereto 


§. If a Licensed Deck Officer is hospit 
pany will honor a letter signed by the Licensed 
assigning to a beneficiary designated by 


Ions 


covering allotmen 


nearned wages due said Lic 


The 


wages when ¢ 


jer the grievance procedure of the Agr 


a reasonable period 
to ascertain the 
k Officer 


smali act a8 a ¢ 


maintenance and cur 


SECTION XXVil 


invoive 


omplete and 


payment 


fen 


of time has deen 


ived 
ration 
d agrees that 
final 


e or unearned 


HOLIDAYS 


1. Holidays. The t: 


— 


{ 


2. Holiday Work. The overtime rate of pay shall be 
paid Licensed Deck Officers who perform work on any of 
the nine (9) holidays described abo''e, and any of such holi- 
days falling on Saturdays, of Sundays, shall be observed on 
the following Monday. No double evertime shall be paid 
for work performed attributable to holidays falling on Sat- 
urdays or Sundays 

3. Voting Time. When a vessel | S. port on 
any general Election Da: Licensed Deck Officers who are 
qualified registered voters shall be afforded two (2) hours 
to vote 


4. Local Holidays. Wn in ports of the t nited States 
the Licensed De t shall be granted any additional 
holidays gran by the Company to the longshoremen in 

This sha ot be applicable to tankers except 
r dry cargo trade 


SECTION XXVIII. VACATIONS 


l.a. The Agreement and Declaration of T 
lishing the MMA&P \ : Plan, MM&P Tanker Vacation 
each is hereby ex 
ompany agrees to con 
cost of vacation bene- 


» costs and taxes, if any, applicable 


rties that the MM&P- 
the MM&P Vaca- 


‘a further merging of the MM&P 
the MM&P Vacation Plan 


the condihons ¢ 
+ 


Tanker Vacation 
ment on and after June 
the MM&P Vacation 


Hh thirt FT 


nt 1! n 
and sixteen iif 
employment aboard tanker ve» ls; except as provided 
id) and 
ticer, including the Mas- 
signed primarily 


mobie 


prov ided above, eacn 


its equal to five 


vacalior days off as re j under the provisions 
tion XXVIII, shall be denied all vaca- 
tion credits and benefits for the period of unauthorized em- 
ployment, The monies so withheld shall be deposited in an 
MMA&P Special Welfare Fund 
g. No Licensed Deck Officer shall be re-employed 
his vacation period and additional 


Section If and this Se 
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days off without the express written consent ol 
zation 

h. The amount of vacation benefits shal 
rated in accordance with the average base rate of pay 
shall include non-watch allowance) received by 
ployee in the period used for computing eligibility 
also be prorated in accordance with the vacation scneduie 
applicable to the vessei(s) upon which he was ¢m; 
(This shall not be applicable to Port Relief Officers 
ployed on a monthly basis.) 

ji. Licensed Deck Officers applying 
benefits shall apply for benefits on all employme: 
of filing. A Licensed Deck Officer's failure 
such employment shall cause him to lose 
on such period, the amount of which shal! 
an MMA&P Special Welfare Fund 


2. Notwithstanding the provisions $ 
il of this Agreement, the parties agree 
ntract 
d by Section II may, at U 
be reduced to such number 
ine. Any such reduction 
such period of time as the Org: 
determine. The Tru: 
make such rules as may be required to 
provision of the contract The purpose 
ments shall be to meet the impact of | 
listribution of available employment in ar 


3. At the commencement 
t of a pay period 
he complemeni 
vertime paym 
thereot, 
Such dé Of vacation 
he would have earned 
tion benefit of the Emp 
contribution for s 
shall be taken by 
auon penod 
The parties shall mee 
the implementation of this provision 


under which it can be exercised 


ompany in liga 
ircumstance, the requirea vac 
the period the Officer 
the event a Licensed Deck 
Relief Othcer to me 
while receiving vacation det 
work date from vacation shall be extended « 


eight (8) hours’ employment 


S.a. The Parties agree that the 
Plans shall make the necessary arraoyemer 
facilities in the Organization’s Hiring Hal 
ignated by the Organization for the payne 
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to might, { and holiday Port Relief Officers, and 
Port Reliet © employed on a monthly basis. 

b. Employment as a Port Relief Officer shail not be 
deemed employment for the purpose of computing vacation 
benefits. It is undersiced that an amount equal to said vaca- 
tion benefit has bee sncluded in the hourly rate for such 
employment 

c. The Part 
pany to the MM&?P 


for such emrioymer’ > Port Relief Officers shall continue 


' 


agree that contributions by the Com 


-nsion and Welfare Plans and credits 


on the same SiS 48 UNE vious collective bargaining 
Agreement (wach 


by 


6. Vacauor } S$ as appric. i une Tis 


ot Wall 
nt shan 


of 
payment ved by members rganization, in suc 
under the Organization's Consulta 
‘utes a written aushorization 
The sums deducted 
Treasurer of the Organiza 
le the necessary authoriza 
ind deliver the signed forms to the Administrator 


of the MM&P % 


. Now 


Employees and 


are not me 


as may hereatter 


more frequently 


after, payable in 


amount ol 


on MM&P 


rgaining agreements 
ienance emplovi 10 s other Organizatior 


yes perrornn 


the bargain 


» the 
n Plans 
wation agrees to indemnity 
harmiess th mpliovers Companies from any 10 
lrabilities which they or the MMA&P Vacation Plans 
have as a resull ues paid to the Organization fr 


d Deck Officers 


vacation Dp 


SECTION XXIX. PENSION AND WELFARE PLAS 
A. WELFARE (ALL CONTRACT COMPANTE > 
(EXCEPT PMA) 


1. The documenis establishing and 
MMP Pension and Weltare Plano (herein W« 
amended, are extended through and inciudiny 

The Companies agree t 
Welfare Plan in accordance with the 
as amended, and the Companie 
benefits which are provided by 
additional contributions necessary 
teed benefits 


2. a. The funds set aside in the 
Special Welfare Fund are subject to alloc 
ization and shail remain separate and af 
in the MMP Welfare Plan until disp 


decision of the Organization 


nies agree 
Welfare Plan 


tive costs and 


a, ay: 3 


do. ENECIVE 


shail make 


dental 
nt and ailowan 
added at 
b) (1) Uncer 
graph, pensioners and 
Welfare Plan, shali 
in paragraph 


sioner must be less than 


minimum 


Medical Expense Be 
(Doctor Visits) 


_aboratory and 


Biiity ait rate 


elig 
eid) 


day he is on the C ompany’s payroll 
sth benefits shall only be paid to 
jeceased Employee. 
MM&P Welfare Plan are 
¢ »cessary amendments to the Welfare 
lan documents so that, effective June 16, 1973, the eligi- 
bility requirements and benefits provided for under the 
MM&P Welfare Plan are the same as the eligibility require- 
ments and benefits provided for under the MMP-PMA Wel- 
fare Plan 


A. WELFARE (PMA ONLY) 


satslichin 1 nan cet eat 
ablishinx ana Constr 


including the First Amended 
t > he A * An. +f 
Agreement dated the frst Gay oF 


na 
ang 


remain separa 
PMA Weitare 


sion of the Org 


v1] 


shall be entitled to the following benefits as more 
scribed in the basic Plan for active Empioyecs 
Medical Expense Benefits Polio B 
Hospitalization Benents Cancer t 
Surgical Benefits 
Medical Expense Benefits VOX 
(Doctor Visits) Excluded [ik 
Laboratory and Mental Ii 
X-ray Benefits Optical Bene 


1fAQ= 


c. Each Licensed 
for eligibility purposes at th 
the Company’ 
Extended death 
immediate family of a deceasea 
e. At the end of eacn 
ascertain the costa 
(b) and (d) 


yut of the 


10° 
é @savings, the amount t 
to the MIMP Special Welfare rv 


B. PENSIONS (ALL CONTRACI COMPANIES 
EXCEPT PMA) 


tne contrac 


NEMP Pension Plar 


their 
to eigntecen 
generated as a 


for improvements 


A 


405% 

_ 
establishment of new benefits under the Pension Plan. “Sur- 
plus” as used herein shall be deemed to be the amount re- 
ceived by the Pension Fund in excess of that required to 
meet the cost of current credits, interest on unfunded lia- 
bility, administrative cons = amortization of the past serv- 
ice liability under the 15- § year funding agreement between 


the Pariies hereto which is 5 part of the Agreement. 


b. In the event the Actuary to the Pension Plan 
ascertains as part of his periodic reviews that the number of 
van days for which contributions have in fact been made 
period is greater than the pro rata number 
of days for the same period of time under the annual three 
(3) year average as provided above, and so reports to the 
Trustees, the rate of contribution shall be changed by 
action of the Trustees within the following requirements: 
The assured annual income to be received by the Pension 
Plan must{ not 


foc the preceding 


the minimum guarantee provided for 
in 4(a) above, nor 
ii. less than an amount equal to the cost of cur- 
rent credits, interest on unfunded liability, administrative 
costs and for as covered in the 1967 15-25 year 
funding agreement between the Parties hereto, and which 
continues in full force and effect. 

c. Nothi 

4(b) above sh 
any way. the obligations 
ment «ws Make su 
essary to fund the | 


d for in subparagraphs 4(a) and 

ued as modifying or changing in 

> Employers under the Agree- 

{ditional contributions as may be nec- 

accordance with the funding pro 
visions of the 

d. There sha no unilateral change cf any con- 

tribution rate which has been egreed upon by the Trustees 
of the Pension Fi 

“ved in the MMP Pen 

as part of a Special 

be received by the 

uon to a Zed Pension Fund shall 

purpose in the computation made 

>) above. Any such 

used exclusively and solely 

ses as may be determined by the Organi- 


shall be 


here rs sh 
Pension 
hich they are 
controute under the outstanding 
iwreemieat, (which present obligation 
nodified or changed in any manner by 
virtue of this paragraph) equal to what the Actuary of the 
Fund shall deter to be necessary to fund on a twenty- 
five 25) year dasis Ir 1¢ 16, 1967. all accrued hia 


presently 
collective ba 


is not intended tot 


ali prior service for ¢ 
fits under the 
approved by 


xrogram of pension bene- 
Pension which has already been 
Trustees of the Fund. 

Such increase in contribution shall be allocated 
only for said Fahl tes In such computation the funding of 
the Fund s not be deemed to include contributions made 
by Emplovers in tion with positions on vessels within 
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= applicable contractually required mann 
Med by regular Licensed Deck Officers 

With respect to any Company whose fect a 
one time (vessels owned by the Company) avéragrs 
than twenty (20) years {from date of construction or 
reconversion) the foregoing additional contributions 
such condition obtains shall be based on a funding 
fifteen (15) years. 

The Actuary te the Fund shall ma 
port to the Trustees certifying as to the 
accomplish this objective 


6. The MMP Pension Plan 
following respects: 

a. A new pension benefit shai 
thirty (30) years of credit amounting 
60% of pay, whichever is higher. In order 
the thirty-year pension, an Employee must 
of credit subsequent to June LS, 1972 

b. Effective January |. 
ficer shall be given a year’s pension cre 
year in which he is employed p@ior to rea 
least 280 days in Covered Employment 
he was employed, prior to reaching age © 
davs in Covered Employment, he shall re 
its in quarter-vear units, as follows 
Days of Covered Employment 

in the Calendar Year 
Less than 70 
70 to 139 
140 to 209 
210 to 279 


280 and over 
B. PENSIONS (PMA ONLY) 


1. The Employers shail contir 
pensions to Licensed Deck OF 
Amended MMP-PMA Per 
j 1959, as amended th 


to and including June 
Trust indenture and « 
the Parties, conditional 
Interna ee nue Se 

Tax deduction only 


3. Tt 
Pension Plan 1 
1972 and as 
visions of this Agreement and specific. 
provisions uf subparagraph 4 herein | 
the MMP-PM< Pension Fund, shall 


4. Each Company agrees with 
PMA Pension Fund 
a. For each of the contract yea 
contributed to the MMP-PMA Pension f 
amount toa be measured by the rate of 
Pension Fund as has been determined 
the Pension Plan to he in effect as of 


agraph only, that rate shall be 
annual average of 243,000 man- 
days (for PMA) on whict contributions were made to the 
Pension Fund by the Contributing Employers within the 
fiscal years ending January 31, 1966, 1967 and 1968. The 
actuary to the Pension Pian shall determine semi-annually 
the number of man days on which contributions have in 
fact been made for the preceding period and the rate of 
contribution shall be increased by the Trustees if necessary 
to assure receipt by the Pension Plan for each contract year 
of the annual minimum income in accordance with the fore 
going obligation. The Trustees in their discretion may ¢X- 
tend such period t year to eighteen (18) months 

Fund generated as a result of 


the purposes of this 
$14.30) multiplied by 


Any surplus in 
this provision may not de af slied for improvements in eXx- 
isting benefits, eligibulit ss or the establishment of new 
benefits under th Plan. “Surplus” as used herein 
shall be deemed to ¢ amount received by the Pension 
Fund in excess of that required to meet the cost of current 
ability, administrative costs 
: past service liability under the 15-25 

-tween the Parties hereto which 


credits, interest on untunced 


ews that the number of 

in fact been made 

n the pro rata number 

under the annual three 

above, and so reports to the 
bution shall be changed by 
requirements 

d by the Pension 


jum guarantee provided for 


ymount tqual to the cost of cur- 
funded hiabiity, administrative 
red in t -2§ year funding 
ies hereto which is part of the 
Agreement between the Parties, 
orce and effect 
in subparagraphs 4(a) and 
-d as modifying or changing in 
the Employers under the Agree- 
contributions as may be nec- 
the funding pro- 


change of 


any con- 


upon by the Trustees 
fter recerved in the MMP-PMA 
{as part of a Special 


+> designatec 


be received by the 
nasion Fund shall 
“computation made 
4ic¢) above, Any sucn 
| be used exclusively and solely 
is may be determined by the Or- 


not 

under subparagraphs 4/4), 4(0), or 

Special Pension Fund 
legal pury 

tion 


for su 


qTRaq 


913 
Se 


5. Effective as of June 16, 1969, the Employers 
increase their rate of contribution to the MMP-PMA 
sion Fund by an amount, over and above that which 
are presently obligated to contribute unde 
collective bargaining agreements (which present 
is not intended to be miodified or changed in any 


by virtue of this paragraph) equal to what the Actuary 


the Fund shall determine to be necessary to 
twenty-five (25) year basis from June 16, 1969 
liability for all prior service for the program 
benefits under the MMP-PMA Pension Fund 
already been approved by the Trustees of the Fu 
Such increase 'n shail 
only for said purpose. In such computation ‘ue tun 
the Fund shall not be deemed to include con i! 
by Employers in connection with positions on 
the applicable contractually required manning 
filled by regular Licensed Deck Officers 
With respect to an 


contribution 


shall he 


one time (vessels owned by the Company) aver 
than twenty (20) years (from date of construct 
reconversion) the foregoing additional contr 
such condition obtains shall be based on a fund 
fifteen (15) years 

The Actuary to the Fund 


to the Trustees certifving 


port i 


accomplish this objective 
6. The MMP-PMA Pension 

amended in the following respects 

a. A new pension denen! 
thirty (30) years of credit amount 
60% of pay. whichever is hig 
the thirty-year pension, an E 
of credit subsequent to June 15 

b. Effective January 
ficer shall be given a year’s pension 
year in witch he is employed prior | 
least 280 days :a Covered Employn 
he was employed 
days in Covered Em 
its in quarter-yeal 


yoymMeEat, A 


nits, ast 


Days of Covered Employment 
in the Calendar Year 
Less than 70 


~ 


(Qhuarters 


to be Credited 


equal access to data r 
Reports or to carry 0 
of an Each 
Evaluation Report for 


USUaL ANG custo! 


actuary cO-actuaries will 


fiscal vear ending 


* ase: 


i972 certifying the adequacy of the $21.57 rate which ts to percentage contribuuion. The Parties shall meet to +: rk out 
be effective February 1, 1973 procedures for implementing this change. 

Each of the co-actuaries will prepare an Annual 
Evaluation Report for the fiscal year ending January 31, 
1973. and recomme 1d a daily contribution rate for the fiscal 
year commencing February !, 1974. Either party shall have 
the right to reject the daily contribution rate recommended 
by one or both of the co-actuaries, and shall then have the 5. Any sums payable to any Licen 
right to submit to arbitration the issue of the proper daily under the provisions of this Agreemer 
contribution rate for such fiscal year claimed by the Officer within six (6) year 

The same procedures as described in the above becomes payable shail be paid by the 
ps.agraph shall also be followed in determining the proper Special Welfare Fund 
daily contribution rate for each succeeding fiscal year 6. In accordance with past pract 


4. In the event of jegislanon affecting i! 
sion Plan, the Companies agree tO make suc! 
tributions as are actuarially deemed to be! 
the Pension Plan to comply therewith 


penses of any Arbitration dispute, in 
shall be paid by the involved MMP P 


C. GENERAL PENSION AND WELFARE Plan documents shall be so amended 


CONDITION (ALL CONTRACT COMPANIES i 
EXCEPT PMA) 7. The Parties agree to estabiish 


for the purpose oO { determinin ne fea 


of each of the MMP Plans are author- the MMP-PMA Pension P! lan and the MM«& 

provided a majority of the Employer 
Trustees agree, 'o require a bond or other security to 
posted by any mpany which in the judgment of 
Trustees. is required to ensure full payment of all c 
sation to their covered Employees and their required contr 
butions to said Plans as provided for in the collective bar 
gaining agreemt 


8. The Trustees shall make whatever 
be necessary in the Pension Agreeme: 
permit t the deduction by the Administra! 
sioner’ 3 monthly pas ment to ne paid ‘ 
tion's Pensioner'’s A 
istrator of an authorization 
sioner 

2.A “Contribunng Employer.” “Covered Employ- 
ees,” and “Covered Employment” under the MMP Pension 


and Welfare ans. mav includ 14 determined Dy ine Trus- 


9. Pensioners will be pre 
job in the maritime industry alter 
except the Trustees may permit re-emp 
positions covered by a collective bar, 


the sii snes 


and Regulations promul- 
requirements of, and to 
le law: (a) Employers \ 
irgaining agreement t al 10. The Fund 
the necessary conmrinu to the Plans in behalf of covered pension (including 


Empiovees; (b) covered Emp in whose behalf an a . who has been married 


ployer has been obiigat make nchneinn which may years immediately 
i ~ retireme been in survivor's pensron shall de in 


puted in accordance with existing 
oe to make the re- nust be exercised at least two 
quired contributor -ontributing Emplovers. in behalt of retirement 


their respective Employees. on such basis as may be deter- ; 
me cy : ie en : C. GENER: »9ENSION AND WELE AK: 
mined by the Trustees. (d) the International Organization of ree) t. susie ure 


Masters. Mates and Pilots, and subordinate bodies of the CONDITIONS (PMA ONLY) 


Organization, which are hereby author ed to make the 1. The Trustees of eac 

required contributions as contributing Employers, in behalf authorized if they so decide 

of their respect Mcials, Employees and Representatives ployer Trustees agree, to require « 

on such basis as mav be determined by the Trustees, and (e) be posted by any Company wh 
covered empity: shall mean employment for which an Trustees, is required to ensure full 
Employer is obligated to contribute to any or all said Plan sation to their covered Empioyees and 
and for the pur} of eligibility shail inctude periods of time tributions to said Plans as provided for 
preceding the date when the Emplover became so obligated gaining agreement 

as may be determined by the Trustees yk 


ee oOntriPuup 

3. Effective for employment on and after Januar ees,” “Covered Emplovment 
Companies’ contributions to the MMP Pension Plan shall Trustees in accordance with 
be converted from a dollar per man per day payment fo . promulgated thereunder but subject 
percentage of base rate payment with the understanding that and to the extent permitted by, appl 
the aggregate obligation of the Companies or the total con- ers who are obligated by collective 
tribution to the Plan will not be affected by the change to a make the necessary contribuuons ¢ 


o7 2 Pp » } i t } + nt 4 j > =| ea! 
1973. or at such jater date that mav be agreed uf t sion and Welfare Plans. may 


a 


covered Employees; (b) covered Employees in whose behaif 
an Employer has been obligated to make contributions which 
may embrace pensioners who had, prior to retirement, been 
in covered employment, (c) the MMP-PMA Pension, Wel- 
fare and other Plans which are hereby authorized to make 
the required contributions as contributing Employers in be- 
half of their respective Employees, on such basis as may be 
determined by the Trustees: (d) the International Organiza- 
tion of Masters, Mates and Pilots, and subordinate bodies of 
the Organization, which are hereby authorized to make the 
required contributions as contributing Employers, in behalf 
of their respective Officials. Employees and Representatives, 
on such basis as may be determined by the Trustees, and (e) 
covered employment shall mean employment for which an 
Employer is obligated to + sntribute (o any or all said Plans 
and for the purpose of eliginiitty shal! include periods of time 
preceding the date when tne Emplaye, became so obligated 
as may be determined by the Trustees 


3. On or before January 1. 1973, the method of Com- 
pany contribuiic Pension Fund shall be altered so as 


to conform to the Feinberg Principle, that such contributions 
shall be mad - days of vacation as weil as for days of em- 
pioyment with the unuerst inding that the aggregate obliga- 


total contribution to the Fund 


on of the Coms 


will not be ate 


4. Effective for yment on and after January |, 
1973, or at such later date tnat may be agreed upon, the 
PMA member companies ributions to the MMP-PMA 
Pension Fund shall be < ed from: a dollar per man per 
day payment lo a percenta base rate payment with the 
understanding that the aggregate obligation of the Compa- 
nies or the toiai co , to the Fund will not be affected 
by the change to a percentage contribution. The Parties shall 
meet to work out procedures for implementing this change. 


legislation affecting the MMP-PMA 
Pension member Companies agree to make 
such adc 


necessary he Pension Plan to comply therewith. 


6. Any sums payabie to any Licensed Deck Officer 
thus Agreement, which are not 
claimed by the Officer within six (6) years after the amount 
becomes payabie shall de paid by the Employer to the MMP. 
PMA Welfare Plan Special Fund 


under the provisions 


7 In accordance with past practice. all incurred ex- 
; dispute ; 
Trust, and the Pension Agree- 


including counsel [ees 


P -stablish a Joint Committee 
irpose of determining he feasibility of a merger of 
>-PM{A Pension Plan and the MM&P Pension Plan 


e that the pension trust documents 

rovide that Licensed Deck Officers 

who would be eligibie for a Normal, Reduced, Early or Dis- 
ability Pension under the Pension Pian rules as they existed 
before the Eighth Amendment to the First Amended Pension 
Plan may not be eligible under the Pcn..on Plan as amended 
because they will not have a year of C redited Service alter 


aft: 


g12 
June 15, 1965. All such Licensed Deck Officers shai 
eligible to receive a Pension if they wouid hav> been eli, 
for a Pension under the provisions of the Pension Pla 
they read before the Eighth Amendment. The amou 
their Pension stiall be what they would have been entith 
receive under the old rules, increased as provided in Aries 
IIE, Section 7 of the Pension Plan agreed as amended Apr 
17, 1970. 


10. The Trustees shall make whatever amenume: 
be necessary in the Pension Agreement 4 id Regu 
permit the deduction by the Administrator of 3 
sioner’s monthly payment to be paid over to the Urgs 
tion's Pensioner’s Action Fund, upon receipt by the adn 
trator of an authorization therefor executed by the p 


11. Pensioners will be prohibited trom worn 
job in the maritime industry alter a pension is award 
cept the Trustees may permit re-employment 
positions covered by a collective bargaining agree! 
the Organization. 


optioa 
pension (including “pop-up” ion) to a survivi 
who has been married to the pension 
years immediately prior to the date of ! 
survivor's pension shall be in an amount 
puted in accordance with existing benefit ieveis 
must be exercised at ieast two years prior & 
retirement. 


SECTION XXX. TRAINING 


1. The parties agree to continue the «1 
known as the Maritime Advancement, Trai 
and Safety (M.A.T.E.S.) Program and to ex! 
ment and Declaration of Trust to and throug! 
The Program is to be financed in this manner 

a. Each Company which is participat: 
gram shall pay into the M A T.E.S. Fund an 
bution of one thousand ($1,000.00) dollars 
that is under contract with the Organization 
sary date of the contract 

b. Each Company shall pay into 
Fund a daily contribution rate of $6. O4 for enc 
for ali covered Employees. (Ed. Note The 
approved this $5.04 rate) 


2. The Parties agree to discuss turty 
of the MM&P Apprentice Licensea Deck Officer 


Program. 


er 


SECTION XXXI. SEVERANCE PROGRANi 


1. The parties agree that all of the 
sions of the Shipman Arbitration Award, 
1959. which established the severance program 
the subsequent supplementary arbiiration award: 
thereto, shall be deemed to be incorporated as 
Agreement, subject to the changes hereafter se‘ 


2. The Company agrees that it must first make the 
necessary arrangements with the Organization for the escrow 
of such monies as may be due under the Shipman Award, 
in any case which falls winin said Award, before it can 
make anv transfer of a vessel out of American registry 


out of any claimed act or omission, not 
misconduct by such Licensed Deck OF 
burse such Licensed Deck Officer tor 

and expenses incurred, such as transportation 
and loss of wages (but excluding the amount 0! 
ment which may be rendered against such 
Officer) in defending such litigation, or in 
witness im any civil or other litigation 

at his Employer's request. Further, the 

not to implead any Licensed Deck Or 

any action brought against the Company 

file any suit for damages against any Licensed 
or his estate, because of any act of omission ne 
willful misconduct of such Licensed Deck 
course and scope of his empioymeni f 

this Section, a Licensed Deck Officer 


3. Any monies which may be due under the Shipman 
Award, as herein modified, shall be deemed to be wages 
and all legal actions available to collect wages shall be avail- 
able to recover any such monies due 

he monies due shail 


4. When severance is payable. 
be paid to the MMA&P Joint Employment Committee, and 


shall not be paid to individuals under any circumstances 
« 


6. A calculation of severance pay, under the terms ot 
the Shipman Award, shall be made with respect to each 
Licensed Deck Oflicer’s position belcw the rank of Chiet 


Officer on each 


Company's vessels as if the said 
vessel were transterred out of American registry on their 
last day of covered employment as 4 permanent Employee 
of the Company d severance was payabie The said 
amount thus calculated shail be deemed to be a “vested” 
amount payable as severance whenever and if the vessel 3s 
ultimately transterred out ol American registry. 


SECTION XXXL. JOINT FMPLOYMENT 
COMMITTEE 


blishment of the Joint Employt..i Com- 

armed and the Company «_/:te€s to con- 

tinue or te commence, as the case may be, its contributions 
to the sas smmuittee as hereinafter described 

! contributed shall be available for the 

» purpose of defraying the cost and ex- 

and maintenance of the employment 

the Organization, from which the Com- 

ensed Deck Officers in accordance with 

sontract, and the cost of administra- 

‘ommiulttee 

igrres, effective June 16, 1972, to con- 

cents per day per covered Employee 

ito the Joint Employment Committee 

and will do what is required of 

at Employment Referral Committee 

Employment Committee 

the latter to be the surviving 

y transfer of funds from the 


sole and 
pense of f 
off operated 
sany odtains 1t 


VISIONS 


he Company and the Organi- 
and fairly represented on the Joint 
/ r 


SECTION NSNTIL LITIGATION PROTECTION 
CLAUSE 


1. The Cor 


Companys ex 


ipany agrees, on request, to provide at the 
the services of legal counsel to any 
Licensed Deck er. including the Master, who becomes 


involved as a party defendant in any civil litigation arising 


to be acting in the course and scope of: 
though off duty if he 1s aboard the ves 
pany payroll 


2. 1f legislation 


yy governme nt 


hereafter provide that Licensed Deck 


liable for pollution caused by th 
willful misconduct on the 
ce 
proceeding under such legislation 
to extend the services ol 
able attorney fees char 
should the Employer no 


(b) to pay all his other costs and expens 


set forth in above. of any iif 
which the Licensed Deck Officer 
reimburse the Licensed Deck Offic 
other levies that may be imposed 
such Licensed Deck Officer resuiting ! 
in any such proceeding, and (d) | 
Offcer harmless for any other cost 
under such legisiauion or regul 


gt 


SECTION XXXIV. WAR ZONES, ARE 
HOSTILITIES AND T™s? 


COVERAG! 


1. War Zones. 
unsate by Virt 
negouanons Ww 


sr Donus of other special Dene! 


2. War Risk Insurance 


a. The Company wii 


General Order 75 

Federal Register issue of Fet 
provisions of Article 17 relating to Det 
tion benefits, including wages, {rans} 
and other benefits as provided in said 


insurance is no longer available durins 


Agreement, the subject of prosection 
tention and Repatriation) shall be of 
tions 


r, the Employer shall be obligated un 


4% 


RANCE 


b. If a Company 
obtain War Risk Insurance 
ance” benefits shail be paid 


does not fulfill 
the following 


its obligation to 
“war risk imsur- 


j. Lite Insurance benefits of $20,000 
ii. Monthly disability benefits ot $600 per month 
up to a total maximum payment of $20,000 
iii. Dismemberment benefits that are the equiva- 
of the then current MMP Welfare Plan 
iy. Detention benefits which shall be the base 
wages during the period of detention until such time as the 
Licensed Deck Officer is returned to a Conunental United 
States port. T} ‘fits shall be payable to his benefi- 
ciary or next 
I 


f is no beneficiary or 


lent 


it shall 
Deck Officer on his return to the 


next of kin 
be paid to the 


Continental United - 


3, No Sailing Delays. The Orgamiaztion agrees that no 
sailing shail > laved because of failure to reach a prompt 
agreement, ¢ if it becomes necessary, the prescribed 
steps for adjustment of dispute shall be followed sub- 
sequent to the vesse parture 


4. New Hostilities. [rrespective of 
completed, the Area Bonus 
rbor Attack Bonus 
morandum shail 

amourts set forth in that memo- 
Licensed Deck Officers em- 


whether prior ne 


gouanonSs have oeen 


Vessel Attack Bonus provisions 


which are part of 

be applicable, and ti 
randum shall be paya 
ployed on any vesse! wi 
harbor. If a 


combatant in an area 


other that 


VESses 15 oyectea iK tac mn 
vessel is altacxed of igh seas bY a 
that 1s or becomes unsafe by 


apply 


zone of 


area rendered 


virtue of hostilities sions ot this section shall 


5. Requirements for Insurance The 


the establishment 


Parties agree that 


upon increased 


premiums tor or areas of hos 


NUL Inst 


tility, the Company Licensed Deck Officers 


in sucn areas 
and Fisk 


area. TI ligation to maintain s.ca 


1OSSes 


insurance shall ter- 


minate when 

hull insurance shall 

6. Presumption of Loss. The 
Officer may be 


Licensed Deck ce 


insaie 


rengerea 
uncer 


circumstance 


whether fis disappes! Jeain \ 
acuiion 
“hey gs 
The 


shall be a reo 


Parties agree that und 
there 4 presun 
ance or death resulted mw Hosa 
ficlary or next 
surance benefits of 3. 
after his disappearance of 

If it jater develops 
previously available, that war ris 
paid, the Company shail 


remedies 


sesis of further proot not 
improperly 


pursue 


imsurance was 


have the right to lega 
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7, Compensation for Loss of Effects 
a. In the event of fire, shipwreck or 1oss 
and the Licensed Deck Officer sustains partial or 
of clothing, compensation not to exceed sever 
fifty ($750.00) dollars will be paid each L 
Officer 


icensea 


b. In the event of fire, shipwrecx or loss 
and the Licensed Deck Officer sustains partia: or 
of navigation instruments and equipment, adits 
pensation not to exceed three hundred $301 
will be paid to each such Licensed Deck Officer 
is a proven greater luss, in which case such addit 
pensation shail not exceed five hundred ($500 

c. The provisions of (a) and (6) of this 
7 are conditional on such loss not being recover 
war risk agreements between the Company 
zation 


nd 


aDuG 


SECTION XXXV. MECHANIZATION AND Al 


j 
i 


MATION FUND (ALL CONTE 4¢ 


COMPANIES EXCEPT P14 


The parties agree to establish a Mechar 
Automation Fund Tt 
the Fund some of 
tne und some oi 


i, paragraph 3 and paragrapno 


cate t 


SECTION XXXV. MECHANIZATION AND 
MATION FUND(PMA ONL S 


the MMP-PMA % 


and Automation Fund made as provided 


All contributions to 
of the parties’ Agreement effective 
further Agreement of September 
tober 4, 1963) shall be used and applied 
Agreement of September 20, 1963. All 
1964, 


une 


! 
4 
~ 


U 


be discontinued as of June 16, and 
thereafter shall be only by agreement of 


-ontributions payable for the period prior to 


but received thereafter shail be deposited 


as provided in the Agreement ol September -< 


SECTION XXXVI. GRIEVANCE PROCEDURI 
ARBITRATION 


JOCK 
i Agreement 


foregoing Provisions sna 


during the per f th 
that the 
Company becomes delinquent 

MMA&P Plar 


earned 


Vacation, or any other 


allotments, or Wages 
jisputes relating to the inte 

formance Agreement which may 

this Agreement shail be determin 

Board consisting of two persons 

the Organizauon and two persons appointed 

pany. The parties shail submit any such dispute ! 


by the Board and they agree to be bound by 


parties to 


Personnei 


,™~ 


i) 


aGS6¢ 


of a majority thereof. The Board shall agree to such rules 
of procedure as it may deem necessary 

In the event no settlement is reached by the 
Board. the issue may be referred to the Arbitrator by either 
party tor arbitration The cost of the arbitration shall be 
borne equaily by the Organization and the Company in- 
volved 

Unless some other place is mutually agreed upon, 
the board shall meet in New York (San Francisco in the case 
of PMA companies) proinptly upon the written notice from 
either the Organization or the Company 

The Organization and the Company may appoint 
alternates to act in place of the reguiar members of the 
Board. 

b. John Gentry. Esq. shall serve as Arbitrator and 
David Feller. Esq. shall serve as Alternate Arbitrator. 

The parties agree that all questions as to whether 
a dispute is arbitrable shall be submitted to and decided by 
the Arbitrator, provided, however, the Arbitrator shall be 
without authority to amend the terms of the collective bar- 
gaining agreemeni. The parties agree that all questions con- 
cerning the interpretation of an award made by the Arbi- 
trator shall be re-st tted to the Arbitrator for a decision 

c. Pursuant to (a) and (b) above: 

The Arbitrator will serve as Chairman of any 
meeting of the Licensed Personne! Board without vote. If 
said Board resolves any grievance, either by a majority 
vote or by mutual agreement, said gnievance shall be deemed 
settied, and the decision shall be final and binding. 

d. In the absence of such final disposition by the 
Licensed Personnel Board, the Arbitrator will then have 
jurisdiction of the case to render a decision as Arbitrator 
Either party may request a further opportunity to present 
additional evidence for the purpose of the arbitration pro- 
ceeding. In the absence of any such request or if the Arbi- 
trator should deny such request, he will proceed to ‘sue an 
award without the need of any further hearings. 

e. A fixed date in each calendar month shall be 
designated for the meeting of the Licensed Personnel Board 
with respect to any grievances that each party may have 
The Company and the Union agree that in order to prop- 
erly have a grievance submitted to the Licensed Personnel 
Board at its regular moathly meeting, at least five (5) days’ 
notice, in writing, must be given to the other party, setting 
forth the nature of the grievance and the relief requested, 
unless such time limitation is waived. If there are no griev- 
ances to be presented at any designated monthly meeting, 
the Arbitrator will be given twenty-four (24) hours’ notice 
by the parties prior to the date of such meeting and said 
meeting will be cancelled 

f. Either party may, in addition to such fixed meet- 
ings, have the right, by telegraphic notice to the other party 
and to the Arbitrator, to request a convening of the Licensed 
Personnel Board to consider a grievance the nature of which 
requires immediate disposition. In such event the Board 
shall meet as expeditiously as possible but in no event later 
than twenty-four (24) hours after receipt of said notice 
In such case the award of the Licensed Personnel Board 
and. where a deadlock of the Licensed Personnel Board 
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occurs, the Arbitrator, if requested by the aggriey 
shall issue his decision forthwith and in no event .ater 
five (5) hours after the conclusion of the hearing in 
tion, the aggrieved party may agree (o waive this time 
tion with respect to all or part of the relief requested 
The award of the Arbitrator shail be in w! 
and may be issued with or without an opinion. If any 
desires an opinion, one shall be issued, but its issuance 
not delay compliance with and enforcement of the a¥4 
g- The failure of any party to attend an aroitra 
hearing as scheduled by the Arbitrator shall not delay 
arbitration and the Arbitrator 1s authorized to prc 
take evidence and to issue an award as though 
were present. 
h. It is the desire and purpose of the | 
all grievances, available for Licensed Personne 
Arbitration, be disposed of as promptly a 
as possible. 


SECTION XXXVI CO-EXTENSIVE EMPé OYMENT 
POOL 


employment pool which will consist of ail } 
ible to be employed on vessels covered Dy 4 
gaining agreement with the Organization i as 
the employment pooi shall consist of all these who are main 
tained on the shipping lists in each MMA&P hiring hali trom 
which Employers covered by an Agreement wiih MMA&P 
obtain covered Employees 
The parties agree that the provisions 
ment are aimed to cover and protect aii inci 
aforesaid employment pool and to insure {5 
portunities are maintained and preserved It 
for purposes of the protection of the jobs 
Deck Otficers and for purpose of preserving 
ob opportunities, covered Employees «: 
co-extensive with the employment pool 
Licensed Deck Officers available for shippinj 
employment offices 


The parties agree that there will be 


SECTION XXXVIH. CONTRACT DEE INTLIONS 


1. Cargo Activity 

The term “cargo activity’ as usec 
shall include the following types of operator 
apply, esther in part or in whole, to particulal 
tankship operations under certain conditions} 

a. Loading or discharging of containers 
or barges (whether empty or not) 

b. Loading or discharging mau 
type cargo 


baggage 


c. Opening or closing hatches of tanks wf! 
work is performed by longshoremen or any other per 
for cargo related work, or by crew members receiving cor 
pensation attributable to cargo related work 

d. Shoring, lashing, tomming, building cat 
removing same when this work 1s performed 


val 


4 


vessel by coopers, longshoremen, oF crew members receiv- 
ing additional compensation attributable to cargo work. 

e. Anytime longshoremen or contractors are aboard 
and performing cargo re sted work or when crew members 
are being compensated for this type of work at the cargo 
rate 

f. Connecting or disconnecting hoses or piping for 
the purpose ot loading or discharging liquid or gaseous 
cargo or ballast or tank washings to shore facilities or to 
another vessel, barge or lighter. It is understood for the 
purposes of this subsection that the vessel need not be in 
port 

g. Replenishment operauions neluding the transfer 
of cargo, stores, Of OUNKETS betweer vessels or aircraft at 
$¢a 

t the parties that “cargo activity” 
as defined in this sectioe not place the vessel under port 

) srovisions of Section XIV are 


time 
mie 
time t 


applic 


SECTION XXXIX. GE NERAL AND WORKING 
CONDITIONS 


1. Time Off in Port DRY CARGO 


a. Upor , Offshore voyage. or, in the 
> coasta!, intercoastal or nearby 
gon of a voyage during which 
of continuous employment, a 
remains in continuous employ- 
satitied to a full twenty-four 
hile the vessel is in port and 
, record of days off shall de 
The one working day off in port 
the vessel goes in layup or the Li- 
ck Officer »s en vacation or leave of absence 
MHicer receives additional vacation 
»ement provided, however, that the 
still be entitled to any accrued 

ot heretofore taken 


maintained by 


applicable w here 


sractice in effect during the life ot 

nt which is Uf to this minimum 
in effect 

the event the Licensed Deck Officer is not 

inable to obtain a day off in port in accordance 

going, he shall receive one | 1) additional day's 

q sent shail be made when the Licensed 


acahion 


f , t TANKERS. Licersed Det k 
Officers shall continue to be entitled to time off in port as 
described in Section X11. 


2. Log Books. Licensed Deck Officers including Port 
5) shall not be requirea make entries in 
ne (1) Deck Log Book. Carbon copy form ot 


od by those companies desiring copies 


1. Time Off_in Fort — 


1 OR Boors shail o 
of the original i 
3. Assignment of W atches. When Licensed Deck Of 


ficers are assigned to watches as provided by applicable 
sections of this Agreement, watches so assigned become 
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the normal day's work and any work performed 
outside their assigned watch must be authorized and 


shall be paid additional compensation as specified in 
XI 


4. Navigation Watches. 

a. Except in the event of an emergen 
reasons of personal privilege, an Officer in charge 
navigating watch shall not be relieved by the Master 

b. No restrictions shall be placed on the 
aid to navigation located on the bridge or on 
charts or publications. Violations of this subsecti 
brought to the attention of the Joint Safety Comn 
action. 

c. When a vessel is manned by jess th 
ber of Officers required by the Certificate 
the other Licensed Deck Officers shail divide ¢ 

d. An Officer in charge of a sea 
perform any paper work other than that 
the immediate navigation oi the vessel 
means that they shall not 

j. Correct charts, light lists, or 
navigation document not umediately in 
not mean that a watcn omeer will make cor 
Notices to Mariners or any other source 
does mean that notations may 0€ made on 
publication relating (o things Ke incorrec 
of lights, wrecks sighted. etc 

li. Work on Commander's Reports 
abstracts of passages. whether separate or 


other than the daily working page of the Log B 
maps, special position or weather reports \¢% 
Weather Bureau or AMVER messages 
Company or a Charterer 

All such work when authorized to o£ 
sea shail be performed on the Officer's watch ° 


5. Returning Body of a Licensed Deck Officer 
ever a Licensed Deck Officer dies while in the se 
Company, upon request of his next of kit 
personal effects shall be returned to his « 

gagement on a Company vessel or to a piac 

his next of kin, provided that the place designates 
next of kin does not cause additional expense 


6. Visual Signaling. When ship-'s 
-ommunications via visual signaling (le flas 
signal flags) 1s expected of commences wher 
restricted waters, a Licensed Deck Officer 
watchstanding Officer, shall be used for suc! 
change 

7. AMVER. The Company sgrees | 
operated vessels will be participants in 
gram of the US Coast Guard on voyage 
applies 

8. Division of Work. The opport 
standing Licensed Deck Officer to perform ¥ 
tion with “shifting ship” and “mooring 
shall be divided as equally as possible amor 
during the course of a voyage 


acche 


naw Cats 

9. Time Changes. When ships’ clocks are advanced or 
retarded at sea, the time change shall be divided equally 
among the three (3) navigational watches provided these 
time changes may be accomplished between the hours of 
1800 and 0600 


10. Gangway Auto Privileges. On company controlled 
terminals, when joining leaving a vessel, a Licensed 
Deck Officer shall be permitted to drive in auto or taxi to 
the gangway in order to transfer personal effects, at times 
when cargo operatior not being conducted 
barge terminals, it is recognized 

sually continuous, therefore, at 
ng shall not apply if regularly 
ce is provided from the Gate to 
the vessel's gangway and such service is available to all 
Licensed Deck Officers and can accommodate conventional 
Officer's baggage Baggage may be left in the gatehouse 
while the Licensed Deck Officer parks his car in the parking 
iot 


At container 
that cargo operations are 
such terminals, the fo 
scheduled shuttle bus se 


11. Availability of Coffee 
a. When Licensed 
or called out for duty 


b. When a W: 


Officers are called back 
shail be available 

the only Licensed 
Deck Officer required to remain 
in the hatches periods. When there is more 
than one (i) censed k Officer watch, a License? 
Deck Officer Port Relief Officer), sball not 
e hatches for a period to exceed 
ng relieved for coffee time 
12. Communication Requirements. DRY CARGO 


(ONLY). On an does not have equipment to 


enable the sensed Deck Yhicer on 


nciugci 
be required to rem: 


two (2) hours with 


duty to cail the 


seer from main c 
Ameer irom Mai 


the Licensed D 


tify the Eng 


onnei are neecta 


13. Forwarding Notice 


n\ by 


lass personal mail received in 
the required international post- 

age affixed 
uns will have mail for- 


werseas and {oO the 


warced to the port ; War Lve 
States Vessels trading worldwide 
have mai! forwarded in accord- 


in an expeditious manner 


14. Payoff by Niaster 
to return to the vesse 


The Master shall not be required 


purpose of paying off any member o 
dispatched from any un 
1700 and before Ob i 
davs. (TANKERS: unless 
where mn this Agreement 
not be in conflict with his 
on or signing off of 1 


he crew or a 

relieve any crew member 

n Saturdays. Sundays or Hol: 
compensated as specified else- 
provided however, that this shail 


equired presence tor the signing 


920 
15. Fimes. Uniess he is guilty of negligence 
Deck Officer fined by a governmental authority ¢ 
or omission attributable to his employment, shall 
bursed for said fine 


16. Copy of Directives. A copy of ail pa j 
rectives which affect this Collective Bargaining Agreeme: 
shall be sent to the Headquarters Office of the Organizat 
It is expressly agreed that no communications conta 
material of a confidential or privileged n 
provided nor shall communications which conta 
mation relating to trade secrets or practices be pr 


17. Uniforms 

a. Present practice 

respect to cleaning and. or |: 

ing of cap devices. gold insigni: 

or other trimmings, will be contint 
b. On passenger ships 

sengers that provide launc 

Licensed Deck Officers shall h¢ 

shirts) laundered free of charge if 1 

are required to wear uniforms. (Not applicable 
c. On vessels not carryin 

pany provides epaulets for 

forms (no neckties) 

censed Deck Offic 
d. When dress uniforms are requi 

will reimburse the Officer for the cost of ¢ 

entation of a receipt for same. ‘Not applicable to Tanker 
e. When the Cor ry turnish 


may be 


device with Company insignia and cap cover ik 
cers’ caps may be required 
Not applicable to Tankers. 
f. Safety hats and 
Licensed Deck Officers 


18. Penaity Rate Work. 
Deck Officers shall continue « 
Any Officer required 1 wi 
formed by unlicensed personnel shail 
rate described in Section XI in addition 
pensation payable 


19. Contaminated Spaces 

a. When Officers, in the pert 
are required to enter dirty conn 
dams, voids, double bottoms 
tanks or any other spaces th. 
vided all necessary protective c! 
as boiler suits, safety helmets, mask 
other protective equipment dictaled Dy the 

b. DRY CARGO (ONLY)—Dut 
such work ts performed * Licensed Deck 
shali receive the penalty in addition t 
pensation being paid 


20. Company Siop Chesi. 
the Navigation Laws of the 
for which an owner shail be jiable t 
failure to provide before sailing, may 
Licensed Deck Officer, although he m 
operate same for the account of the Company 


21. Payrolls 

DRY CARGO— The Master shall not be required 
to prepare the vessel payroll 

TANKER—The Master shall not be required to 
prepare the vessel payroll except when he receives a total 
additional compensation of one hundred twenty-five 
($125.00) dollars per payroll perion. The Master shall make 
every effort to hace the payroll prepared at premiuin time 
in accordance with the intent of Section XI, Subsection 1!. 


22. Master Handling Funds. The Master shall not be 
lable for any discrepancies in his settiement account unless 
they are directly caused Dy his own personal negligence 


23, Joint Safety Committee 

DRY CARGO—The parties agree to establish a 
foint Safety Committee with their equal resentation on 
such Committee. This ¢ mittee shail be responsible tor 
and make rec adations concerning such safety aboard 
all vessels as is within the lurisdicuion of the Organization 
and the Duties of Officers, 35 defined in this Agreement. 

TANKER—The parties ajree to establish a Joint 
Tanker Safety Committee with equal representation on 
such Committee. This Committee shall neet at such times 
and locations mutually agreeable to the parties. 


SECTION XL. RATIFIC ATION 


This Agreement snail t to have become 
final and binding upon the Part h only upon the 
fulfillment of the following 10 (a) Ratification of 

b membership of the Organization 
, ratification given by the 
Organization to the Cs 


For the INTERNA TIONAL ORG aNIZATION OF 
MASTERS, MATES AND PILOIS 


For the COMPANY: 


CT CCURT 


SOUTHERN 


si ihn 


D. HODGSON, Secrecary 


Department of Labor, 


Plainti 


~against- 


TO. 


tNATIONA! IRGANIZAT 


WMD Ds 
LO TER 


Oo'Callchan 


No. 


Did you bring any documents with you 


A Nothing pertaining to this. Everything 


in my bag is personal stuff; shaving gear and things 


gu 


like that. 


Q We won't ask for production. 


A t plan to leave for 
s I get through here. 
(e) Now, the structure tnat you nave 


described you refer to as interim, 


is that 
a \ 


structure as the union exists today? 
1eS. 
Q Is that the contemplate! 
union in near future? 

A YOu. 

Q What did you mean by 

A In the next election, everyone 
Oftshore Division will vote for all otficers 
the locals only voted for the Local 
the international officers. Sut now, 
vote for everybody in every port. Every member 


the Offshore Division will vote for 


every agent 


official in every oort where they are elected. 


x 


Be eae ee a 


Ce a ee gesegyypecsmcoroness 
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Q Just by way of example: Are you saying 
if somebody is running for port agent in Brownsville, 
Texas, that offshore members in Savannah, Georgia 
will vote for him? 

A Absolutely, and they will vote for 
man in Seattle and New York. 

That wasn't true 
Mo. 

Q In 1971 a member ° 
local candidate? 

A And the international 
Everybody voted for the international officers. 

Q In 1971, I believe you stated that 
whoever was elected port agent of New York 
automatically became a Vice-President of the 
offshore Atlantic Division and a representative 


to the Executive Committee; is that correct? 


A That's correct. 


+ 


Q With regard to that individual that I 
just described, the port agent of New York; in Che 
1971 election whovwted for him, whowas able to vote 
for him? 


A The members of former Local 88, which 


was the members whOtlonged to local whose main office 
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I was Chairman, frankly, of all of them. 
Were you for these changes, personally? 
, 
Absolutely, yes. 

Q Jere you the one that suggested that 
the 1971 election be run in the manner in which it 
was run; in other words, the solit ballot? 

A No. 

(@) How did that come about: who suggested 
thet anil what was the ‘liscussion ani how was Le 
finally resolve! to hanile it in the way it was 
handled? 

A I would have to go into the recor’. 
jon't reeall-- it was a general agreement 
weuli handle it in the same way that they haniled 

afore; that the men would have their own 
farmer local membershin vote for them. 

© Well, at the meetings that 


these changes, ‘io you recall anybody suggestina 


eFhat the 1971 election be run as you were plannina 


the next one to be run? 
MR. SCHWARTZ: Do you mean by tnat -- 
It wouldn't be run in the same way. No. 
Let me rephrase the question. 


aa are 
eryey 


You next election, you have meantionen 
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35 
testified that all members of the Offshore Division 
will vote for all offshore position officers; correct? 

A Yes. 

Q eee a pneaee at any of the meetings 
nrior to 1971 suggest that the 1971 election be 
run on that basis? 

A Nock that I recall. 

(0) You yourself didn't? 

A No, 1. dian’ t. 

Q Did you have any views on whether it 
should be effective in 1971? 

A : had to run that way myself. I had 
to run dices Gece -- I was on the ballot where 
everyone voted, so I would certainly have no 


objection, if everyone else went the same way. 


liin't suggest that they do it. [ den't think it’s 


any secret that everyone that was in knaw their 
own membershio better than they knew the entire 
membership. 

Q In 1971 did you run for any offi 
besides a ee 

a Tran for convention Aeleqats -- I'm 
not sure, it orobably was earlier. Yes, I ran on 


tHe same ballot in the convention in Baltimore, 
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Q Are these committee slots sought ater 
‘Sy union members? 

A When you say “union members" who 
mean, rank and file? 

Q No,officers in the union on the 
level. 

A They generally accent whomever che 
President boost heac I doen't recall any coming 
around ani asking to be apnointe?d to a certat 
committee. 

As I say, they are annointed 19 
the convention starts. [I have to seni 
days before. 

Q Do you recall in the 1968 elect 
mhich you defeated Captain Sheldon. what yo: 
margin of victory was? 

A It was a landfall of aho 

2) Bet sf about how many Cast? 

I think we had about, somewhere arou 
50 percent vote at that time. Setween five and 
six thousand, maybe it was between four and six. 

Q It wasn't a large margin? 


Tt was a landfall for us, it was 
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eer erg 
O'Sallghrs moC6Aa 
Woull you, consider Lt a mandate? 


es. You can check all fas 


‘ 


» all 
Historically close? 


Yes. 


Q is there any reasin you Can account 
the closeness of these elections? 
A Differences of opinions. 


Mk. SCHWARTZ: Pt 8 a jemoacratie 


of a buneh of guvs who figure they are all Cant: 


Q Do you recall what yeur 
MArain vas in LO7L? 
Counle hundred, 
Out of about how many 
Tt FRink Lt ran aroond 
T1G asters, = 24525 
Mi, @ total victory and tuo, 
nire? is quite comfortable. 
Nid. there come a cine 
Presijenrt Of. fhe International 
oF aleetian tor that year ? 
I heg your pardon 


Dit there come 


o'Callghan 
MR. DANAS: Thank you for the 
clarification. Let me ask the question in another 
way. 

Q Were any of these five gentlemen, to 
your knowledge, members of the International 
seacutive Committee, after the change-over wh: 
liritei membershin of that committee to off 


~ 


vice-2resideants or international o°fiecers? 


MR. SCHWARTZ: I object to the form OF 


tne auestion. It's an incorrect statement. 
new by-laws don't limit it in that way and that's 
heen oxnmlained t> you by Cantain O'Callghan. 

MR. DANAS: There hasn't yet been an 
election. 

MR. SCHWARTZ: Mo - 
anly the International President and 
International Secretary-Treasurer ani 
Vice-Presidert, it includes them, it 
naople, the Vice-President from the Of shore 
Hivtision. Whether it incluies che execcutiv™ 


af any other Loeal, that’s not -art 


By the way, talking about the new sec- 


You say chat all offshore mem>crs Wild now 


SUG irs 
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for all offshore vositions: correct? 
A That's true. 
Q Noes that new set-un also allow all 
of*shore members to run for any of shore ition? 
A Yes. 


Q I € I were a member of the New York 


local, or the New York Division, Port of New York -- 


A You could run against me or you coul? 
run in San Francisco. 
Q : could run in Galveston as port agent? 
A Yes, oe 
Q Would there be any requirement 
Liv2-down in Galveston? 
A HD « 
8) weuis there be any rectulrement 
[ Knew about Galveston or went down there 
game time there? , 
No. 
Same thing for nominations? 
Par‘lon? 
Q ese thing cor nominations? 
A That's true. You have to he in gooi 
staniinog. That's all, a member in gooi standinc. 


<4 requirement whatscever: sca 


A 531, 
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color. 
Q As President of 
you give me some insight as to what 


allowing a situation ta which 4 


‘ew York could fulfill “he position 


MP. SCHWARTS: 


yeai your on 


eliminate? them at the reqcuese oF 
because he hai some mathematical 
taouqht was uot qJesirable we 


aualitications for different 
jobs ani this was taxed 


Labor and eventually 


settlement. 


aets 
How this is relevant 
are involved here, other Chan Your 


curiosity. Is there any allegation in 


that refers to 


*o11L4 state. 
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have any biriget for the eon iueting of the 71 
election? 

LN There's no buiget for an election. 

Q Waat does that mean? 

A There isn’t any budget. Whatever the 
AAA, Lf they area nominated by the convention, 
elected by the convention te be the -- to supervise 


she election, you pay Chem their 


HR. DANAS: I woull like to have this 
document marked as Exhibit ¢ for identification. 
(Annual report, Form L.M.=2, 
marked Plaintiff's Exhibit C for identification.) 
ER. SCHWARTZ : May I see that, please? 
MR. DANA'S ¢ yes. 
(2) Cantain, f°) like to show you what 
Just been marke:l Exhibit ¢ for identification an} 
ask you whether you ean identity it and if so 


would you describe it, olease. 


A TE’s the L.“.-2 €orm. 


MR. SCHWARTZ: What is the year? 
THE WITNESS: The year is 1971. 
What is an L.M.-2 form? 


It's an annual report require! by tre 


ADA o'callghar 
govarament. 

Q That's a iocument filet 1 
nevartment of Labor? 

BS Yes. 

Q Reporting th ities or 
nceivities of tne In mattonal orgdanizatio’ 


‘asters, Mates and Pilots fo 


a 


Q 


Q tig like t5 direct 
te the fifth vage of this revort, 
calumn, “Disbursement” . There's 


and ballot cost of 


A It was made up by my 
anrtified oublic aulitor: | would say 
‘orrect, jes. 


O Can you [arene = praak 


with regarl to how the §148,09¢ 


A ¥ can get it for 
Q Woull you do 


aes - —s ctr . 
OR. DATAS: 
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A 1 have not aaciarced myself yet. We 
went over that last time. 
Qo ff know we did. You made a definitive 
okacanent today and I thought there may have been 
a definitive announcement in the interim between 
our lant weetine and today. 
A I wouldn't make it here. 
Well, you paver know. 
“In that connection, 1 would like to ask 
you whether the union is now in the orecens of ae 
ducting its pre-election procedures for 1974? 


A Yes, the balloting is during the month 


of June. 


MR. SCHWARTZ: _ Nominations. 
A Nominations, rather. ‘The nomination ‘ae 
eu oes the month of June for the Off-Shore 
Division and renee s Division. 
Q “When are the nominations for the Inter- - 
pation president and secretary- ~treasurer? 
, a At the Convention in August. 


e. “Te you were to ak nomination for 


re-election in August, by when, under the Union’ 's oe 


constitution would you “elas to "announce your Anten- 


"tion in that regard? 


- s0UTHERN oistaict COURT REPORTERS uv © CountHouse. 
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A After a certain number of days after 
the close of Convention, but I naven't looked at 
it -- you are nominated duzing the Convention, 
of course, you accept right there, but there is 2 
period in case you are nominated by petition, ten 
days after the Convention, I don't know -- it 1s 
ten days after the close of nominations in June 
for those people to accept, but I would have to 
look up the constitution and see what it -- usually 
in the constitution you know who is going to run at 
the end of the Convention. 3 
Q In any event, this past month, the month 
we are in now, June of 1974, nominations are open 


for Off-Shre Division officers? 


A That's right. They are coming in every 


day. 

Q Specifically, which officers within the 
Off-Shore Division are nominations now being received 
for? 

A All officers where the me. represent 
Union, other than clerical work. 

Q Name the officers, olesse? 

A Very well. In New England, an agent 


assistant port agent. 
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In New York -- 

Of what port? 

New Saciend. New England, due to the 
action of the Executive Board -- 

MR. SCHWARTZ: Council. 

A Executive Council, the Ports of Boston 
and Providence have been combined into the New 
England area. — 

Q When did that occur? 

A Three or four months ago at the last 
Off-Shore Division Sumeutive Council meeting for 
reasons of economy and due to the fact that ioston 
and Providence have gone down to practically 
nothing as far as shipping goes. 

Q Which other officers? 

A In New vork, the port agent, the execu- 
tive assistant port agent and four assistant port 
agents. ; | 

The Port of ‘Philadelphia it has 
been combined under ‘the Port of Baltimore and there 
will be an assistant port agent in Philadelphia. 

In Baltimore there will be a port agent 


and two assistant port agents. 


The executive assistant port agent's: 


SUUTHERN oustmcr COURT REPORTERS 4 §. COURT HOUSE 
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job pet has been abolished. 
"In Norfolk there will be a port agent 
asi nasieren® port agent. : 
eo In Charleston, South Carolina -- 
MR. SCHWARTZ: | I don't remember myself. 
A _ There will be an assistant bark noon: 
in Charleston, a port agent. 
MR. SCHWARTZ: check. 
so would like to check that. 1 think 
1 won' t had for sure mn Charleston. 
In Jacksonville, Florida, chece will 
be a a » port agen 
Ia Wei ie, Alabama, a port agent. 
in New orleans, port agent and o 
_aasintent port agents. | 
: In | Galveston, a port agent, executive 
means 8 nore agent, vice president of the cule 
and an assistant port agent. 
: : In Houston, there will be a oor agent 
and assistant port — 
| Los Angeles , port agent and een ae 
“port agent. 
: oo San Francisco, + port et executive 


“assistant pert. agent and three assistant port agents. 
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And Seattle and Portland, port agents. 

The executive assistant port agents in 
baltimore and New Orleans have been abolished. 

Q With regard to the abolition of those last 
two mentioned positions and the others that were 
abolished that you mentioned and with regard to the 
merger in New England soa in the Philadelphia port 
that you menticned, were all of those actions taken 
at an Se es meeting? 

A Yes. 

MR. SCHWARTZ : The Off-Shore Division 
Executive Council, pursuant to a referendum adopted 
among the Off-Shore Division members. 

MR. DANAS: I would like to get that. 
When was that referendum held? 

MR. SCHWART2 : I will give you the exact 
date. Roughtly it was held about six or eight months 
ago, authorizing the Off-Shore Division Executive 
Council to do what they did. 

MR. DANAS: And that was with regard to 
the abolition of positions and the merger of ports? 

MR. SCHWARTZ: On the basis of economy 
and things of that sort. 


MR. DANAS: Just in the interest of 
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time, I gather that was a referencum open to all 
off-Shere members? 
MR. SCHWARTZ: Correct. 


Q Were there any other changes in the Union's 


structure that occurred in the last two years that 


we have not discussed and that we have not been pro- 
vided with, or that are not provided for in the 
new constitution. 

In other words, changeover and above -- 

MR. SCHWARTZ: What we can do for 
you, if you want, is tell you what referendums have 
taken place. We referred to it in some of the 
papers that have been served in other procedures. 
All of these changes are done pursuant to referendum. 

So, we will tell you what referendums. 

MR. DANAS: Are the referendums, 
just so I understand it, held subject to the 
Executive Council decision on these matters? 

MR. SCHWARTZ: No. They have to be 
authorized to take certain action before they can 
take it. The action is authorized, it is not done 
and then ratified. 

tn other words, the Executive Council 


is authorized to do certain things if they find 
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such things. 


MR. DANAS: In other words, the Execu- 


tive Council rubber stamps the referendum? 

MR. SCHWARTZ: The trouble is the way 
you blanketly characterize things. Rubber stamp is 
not the proper word. They don't rubber stamp it. 
They don't see what the referendum says. 


MR. DANAS: They are authorized to do 


MR. SCHWARTZ: Authorized to do it. 
They may or may not do it. They are given some generai 
guidelines. 

MR. DANAS: Let's go back. 

Who authorizes the referendum to taxe 
place? How does that come back? 

MR. SCHWARTZ: | The Executive Council. 
They authorize the referendum. 

Do you have a copy of the Off-Shore 
Division by-laws? It is very plain. 

MR. DANAS: Yes. With regard to the 
reterendum information -- 


MR. SCHWARTZ: Let me explain it to 


What happens there is a provision as to | 
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how you amend those by-laws, and what happens is 
that certain shinositions have to be drafted and 
submitted to the membership. 

They are all in the form of amendments 
to the by-laws. 

The Executive Council has the job of 
getting up those amendments and causing them to be 
ballotted upon. 

MR. DANAS: | I understand. 

MR. SCHWARTZ: And then it becomes a: 
off.cial amendment of the by-laws and the Executiv® 
Council then acts in accordance with the by-laws. 

MR. DANAS: With regard to the referer. ums 
that you stated that you would provice to us, I would 
like to ask you for the minutes of the Executive 


Council meetings which both authorized the referen- 


dun and later acted upon the referendum. 


MR. SCHWARTZ: Sure. 
MR. DANAS: Thank you. 

Q _ Now, Captain, are there any other pcsi- 
tions within the off-Shore Division for which 
nominations are open during the month ef June of 
1974 other than those you just mentioned? 


A I believe I mentioned them all, and the 
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Pilot Division, of course, they have chek subine- 
tions the same month. 
— You mentioned nominations for the posi- 
tion of Atlantic Vice President? 
A : ‘Yes, Port of New York. No, the Port of 
New York Agent. Atlantic Vice President is one 
sob. : : 
everybody vctne for him throughout’ 
= cones | : 
Everybody votes throughout | ae country 
for ever elective job. 
Q So the man who is elected ade York Port : 
‘Agent by all off-shore Division members | automaticat 1 
"becomes vice president? 
a Yes. The vice president, ifa person 
a vice president is part of the 360 | of the 
‘New York Port Agent. The Gulf is part oe the on 
of the Galveston Agent and San Francisco for the 
veer Coast. 
a And those three vice » presidents, as we 
dsicussed earlier, ae on the Executive Committee — 


of the International, is. that correct? 


MR. SCHWARTZ: General ‘Executive. 


| a : 
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Board. 
General Executive Board. 


MR. SCHWARTZ: General Executive 


Q Are the three Off-Shore Division vice 
presidents that you just named the three top officers 
of the Off-Shore Division? 

A No. 

Q Who are those top officers? 

A The top officers are the three Inter- 
national officers. 

Q Well, with regard to the Off-Shore 
Division, what would their titles be? 

A They are the Executive Officer -- the 
International President is the Executive Officer 


of che Off-Shore Division and the Secretary- 


Treasurer is the Finance Officer of the Off-Shore 


Division, and the Executive Vice President 15 the 
Executive Vice President of the Off-Shore Division. 

Q Now, with regard to the three top off1- 
cer positions of the Off-Shore Division, are nomina- 
tions for those positions open during the month or 
June of 1974? 


A No. 
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When are nominations for those positions 


A At the convention. 
Q Why are those nominations not held during 


June of 1974 along with the other officers of the 


Off-Shore Division? 


A The constitution and by-laws don't 


call for it. 

Q The constitution and by-laws of which 
organization? 

A of either oF both, of the Off-Shore or 
the -- it constitutes the Off-Shore by-laws, 
the International President would be the Executive 
Officer. : | 

MR. SCHWARTZ: And the International 
constitution says only the International Vice 
President shall be nominated. 

Incidentally, the International consti- 
tucion says nen ane after. 

Q So the constitution and by-laws of both 
the International and the Off-Shore "ivision provide 
that the three officers of the International, the 
President, Vice President and the Secretary-Treasurer 


automatically, by virtue of those positions, become 
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tae three top officers, executive officer, assis- 
tant executive officer and financial officer of 
the Off-Shore Division, is that correct? 

A That is true. 

Q With regard to the election for Interna- 
tional President, what is the scope of the membership 
allowed to vote for him? 

A Everybody that belongs to the International 
orcanization. 

Q That is the Off-Shore Division member; - 

A Everyone. 

Q The Pilot Division members? 

A That's right. 

Q And what else? The Inland Division? 

A Whatever Inland local or regions that 
might be, or if there is any local, Panama Canal 
local, two locals from the Canal, all the sup- 
ordinate bodies for the three top International 
officers. 

Q And by virtue of the vote of all members 
of the Union that you just described, the president, 
the International president, so chosen, then 
descends to become the president or the chief 


executive officer of the Off-Shore Division, is that 


SU THERN OISTRICT COURT REPORTERS 45 TOURTHOUSE 
FOLEY SQUARE. NEW YORK NY co ?-4$60 


A 546 
jwe O'Callaghan 
correct? 

A He doesn't descend. When he's elected, 
he's elected to that office. 

Q Which is a higher position within the 
Union structure, Internation President or Off- 
Shore Division Executive Officer. 

A There is one position, it is a common 
position. 

Q On paper in terms of the Union structure 
which one is a nicher eftice. 

A There isn't any such thing on paper. 

Q Are you saying that there are not two separat 
officers? 

A anuateiys 

Q I am oe eateries now to the person, 
to the individual, I am referring to the officers. 

A It is the common office. If you are the 
International President you are the Executive Officer 


of the Off-Shore Division. 


MR. SCHWARTZ: Is it really important 


to you which one is higher or lower or what? Does 
it really make any difference? 
MR. DANAS: I am asking. He now holds 


those two positions. _ 
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Do you not? 
It is one position, it is not two. 
There are two positins and you are getting two -- 
Q Are the duties different as between 
your slot in the International -- as International 
President and your slot as Off-Shore Division 


Executive Officer? 


A ‘The duties for the International President 


as far as the Off-Shore goes, is identical; it 1s 
the same job. 

Q Not as far as the Off-Shore goes. [ am 
referring to your total scope of duties, are they 
the same? 

A I don't understand your question. 

Q When you act as International President, 
do you do anything in that capacity over and above 

or in addition to what you would do as Executive 
Officer of the offsnore Division? 

A. Both des ans sonbined. 

ao Do you Hann take nae action with regard 
to the Pilot Division as International President? 

A Yes. 

Q And do you ever take any action with 


regard to the Inland Division as International 
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President? 

A Yes. 

Q Now, it is clear, is it not, that you are 
not taking those actions as Off-Shore Division 
Executive Officer? Correct? 

A No, it is not correct, because I don't 
divest myself as »eing Executive Officer of the 
Off-Shore Division when I do something for the 
inland Division. 

Q Let's go through it again. Is there any 
document which we can point to which outlines your 
duties as International President? 

A Yes. a 

Q What is that document? 

A The International Constitution. 

Q And is there any document that encom- 
passes or outlines your duties as Executive Officer 
of the Off-Shore Division? 

A Yes. | 

Q Where is that? 

A The by-laws of the Off-Shore Division. 

Q And is it your testimony that the pro- 
visions of the International Constitution with 


regard to the president's duties and the provisions 
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of the Off-Shore Division by-laws with regard to 
the president's duties or the executive officer's 
duties are identical? 

A I don't think it is an answerable ques- 
tion because the Inland is not a fully formed 
division. 

And they have autonomy where they run 
their own affairs considerably more than the Otf- 
Shere Division does. 

So -- as far as the Pilot Division Go->: 
I am the executive officer of the Pilot Division. 
It is a fully formed division. 

One an we hope out of this mess that 
this Union was that it will be fully -- all divi- 
gions will be gully formed and it will have one 
person at the head of it whenever that might be. 

buaseree as a fully formed division 
of the Inland, 1 will become the executive officer 
of the Inland Division. Until that day is reached, 
they have their own autonomy and they ao certain 
things, but they are responsible to the International 
Constitution which they can't be in violaticn of. 


Q Is a fully formed division a union, 4 


labor union in and of itself? 
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MR. SCHWARTZ: That calls for a legal 
conclusion. 
MR. DANAS All right. 

Q Does the Off-Shore Division, to your 
knowledge, file any separate Labor Department 
forms? 

A They file, my office with my name on them 
as the executive officer. 

‘2 Of the Off-Shore Division? 

A That's rignt. The Pilot Division does ¢. 
same, but the Inland Division and the Panama Canal 
‘Pilots file their own with copies to my office. 

2 Again, just to recap, we have the three 
International officers who automatically are 0ff- 
Shore Division -- the three top Off-Shore 
Division pee We have the three Vice Presidents 
of the Off-Shore Division. Wwe now have chose six 
persons. | 

Are there any other persons who sit on 
the Executive Council? 
MR. SCHWARTZ: The Executive Soard. 


The Executive Board. 


All of the port agents throughout the 


country. 
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MR. SCHWARTZ: Of the Executive Board, 
not the Executive Council. 

A Oh, that would be the three top officers, 
the three vicepresidents, and the vice president in 
charge of the Pilot Division and all of the Execu- 
tive Officers of the subordinate bodies. 

Q The Inland Divisions? 

A That's right. 

MR. SCHWARTZ: Difrerent locals? 

A Yes. 

Q How many members does that constitute 
of the Executive Board, approximately? 

A Right now, ll, I believe. 

MR. DANAS: Mr. Schwartz, just again 
so we understand this, is this Executive Board that 
we just discussed the Board or the group that acts 
with regard to the referendums that we referred to 
earlier? 

MR. SCHWARTZ: No. 

MR. DANAS: The other one is the Execu- 
tiv2 Council? 

MR. SCHWARTZ: Write it down, otherwise 
4t gets very confusing. It is the Off-Shore Division 
Executive Council. 
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You find that in the buff colored book 
that has the Offshore Division by-laws that we 
furnished you. 
All right? 
MR. DANAS: Yes. 
MR. SCHWARTZ: The other one which 
is provided for inthe blue book which is the Inter- 
naticnal Constitution, is called the General 
Executive Board. It is ee acies and one of the 
reasons it is confusing is that sometimes, we our- 
gelves use the names inaccurately. 
We might say Executive Council. [t 1s 4 
difference and quite a substantial difference. 
MR. DANAS: Now that I[ have written 
it down I hope I won't make the game misteke again. 
MR. SCHWAPT2: It is hard if you don't 
write it down. 
MR. DANAS : Of course if the members 
make the same mistake, I guess I am entitled to a 
few this morning. — | 
MR. SCHWARTZ: _, Right. 
Q What exactly are your duties, Captain, 


with regard to the Offshore Division? 


A well, the duties of President are spelled 
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out in the Division by-laws. 
Give me one. 
Q I can always refer to the by-laws, but 
just explain to me on a daily, weekly basis what 
are your duties with respect to the Offshore Nivi- 


sion? 


A Overall supervision of the Offshore 


Division. 

Q Do you attend meetings of the Offshore 
Division Council? 

MR. SCHWARTZ: Look at this. 

(Handing.) 

Would it be better if I read this to 
you? 

Q Weli, I tell you, I don't think it is 
necessary for you to read your duties. I am asking 
you to briefly describe them. If you can't, then 
we can read it just as well off the reccerd. 

A It's overall supervision of the Union -- 
ef the Offshore Division. 

Q Do you handle the finances of the Off- 
shore Division? 

A I don't handle it. I have a finance 


officer and I check with him quite often. 
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Who is that? 
Robert Lowen, the financial officer. 
We also have a comptroller who does similar work. 

Q Where is the Offshore Division Executive 
offices, or the central office for the Offshore 
Division? 

A 39 Broadway. 


Q The same place as the office of the 
International? 

A Yes, my office. 

Q Are there any other officers of the 
offshore Division? 

A We have gct a general office on the Vest 
Coast, just outside of any port office in San 
Francisco, separate from a port office in San 
Francisco. 

Q Are separate financial books and records 
kept for the International Union and for the Offshore 
Division? 


Yes « 


And there are separate funds, I yather, 


Yes, that's right. 


Segregated accounts? 
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A Yes. 

Q And do you or Captain Lowen administer 
both of those sets of accounts? 

A Yes. 

Q Do you as President of the International 
have an expense account? 

A Yes. 

Q Do you as President of the Offshore 
Division have a separate expense account? 

MR. SCHWARTZ: He's not the Presiden: 
of the Offshore Division. i‘ 

Q Executive Officer of the Offshore 
Division. 

A If I have expenses chargeable to the 
Offshore Division I charge it to the Offshore 
Division. i 

Q So there is an expense account for your 


use in the Offshore Division? 


A It is charged to the Offshore Division, 


Q Would the same thing be true for 
Captain Lowen? 
A Yes. 


Q And for Captain Caldwell? 
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Q Are there any other persons hesides 
the three International officers who would have 
access to expense accounts of both the International 
and the Offshere Division? 

A Iti would assign somebody to work on 
something that happened to be an Inland Pilot or 
happened to be a Pilot Division to do something for 
the Offshore the expenses would be charged to the 
Offshore Division. 

Q I am referring to any persons who on 
their own, without Keine aaeioned by one of ycu 
could have access to both? 

A No. 

MR. SCHWARTZ: Off the record. 
(Discussion off the record.) 

Q cutee, tke back to Exhibit D 
that we marked earlier this morning and the decision 
of Judge Croake with regard to that Exhibit, in the 
course of the sikiaunion betes Judge Croake and 
prior to his acon. submitted an affidavit 
to the Judge, and in that affidavit you stated 


on page 35 that a special election supplement of 


the Masters, Mates and Pilots Magazine would be 
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AFTERNOON SESSION 
1:15 p.m. 
THOMAS F. O'CALLAGHAN, resumed. 
EXAMINATION CONTINUED 
BY MR. DANAS: 
Q Captain, earlier today we discussed 
the General Executive Board of the International 
Organization and you described the members of that 
Board. 
Now, would you describe the manner of 
the veuiie on that Board? 
A I believe the vote was 401, but I would 
have to look it up. That is voting per capita. 
Q You have one vote on the Board? 
A No, I have what other members are 
there divided by the total number of votes. 
MR. SCHWARTZ: Let me just say this -- 


maybe we will save about a half hour of ques*ion- 


ing -- you asked this any number of times, and I 


thought the record was clear. 

As soon as the division is fully formed 
the International officials who then assume certain 
duties with regard to the fully formed division vote 


a proportionate share along with the vice president 
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from that division of the per capita. So that, 
for example, with regard to the Offshore Division, 
the three International officials by virtue of 
their position in the Offshore Division Executive 
Council -- rather, by virtue ef their position with 
the Offshore Division, would vote in combinaticn 
half of the per capita vote cf the Offshore Division. 
Right? 

THE WITNESS: Yes. 

MR. SCHWARTZ: And the other three 
Offshore Division vice presidents who act as members 
of the General Cebcetive denid. vote the other 


half. 


Similarly when the Pilots Division is 


fully formed there is one vice president, the three 
International officials and the one vice president 
who splut the per capita of the Pilots Division. 

That eins the vote in addition to the 
vote they have team the Ot eshaee Division, they will 
vote three quarters in combination of the per capita 
o the sinew Deuieton. 

MR. DANAS: The three Executive officers 
will vote three quarters? — 


MR. SCHWARTZ: Yes. 
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MR. DANAS: What about with regard to 
the Inland Division? 

MR. SCHWARTZ: As { recall it, since 
there is no one there, it is not a fully formed 
division, they do their own and they have no vote. 

MR. CANAS: I thought you said before 


they sit on the General Executive Board. 


MR. SCHWARTZ: = They do, but the execu- 


office of each of these locals vote per capita. 
MR. DANAS: With regard te the genera. 
vote of the Board, you take the Offshore Division's 
vote split up as you just mentioned, what percentae 
of the Board vote does the Offshore Division con- 
stitute? 
MR. SCHWARTZ: I don't know offhand. 
It would depend on the relative number of members. 
I suppose the Offshore Division is the majority 
certainly of the members. 
| ‘How many men ane (nar ia the ofishore | 
Division? 
THE WITNESS: 2,000 and 2,000, 
MR. ScHwaerd: 6,000, and probably 
the combination of the others, about 3500 or 3,00). 


MR. YOUNG: About -- 
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MR. DANAS: What percentage would 
that be, approximately? 

MR. SCHWARTZ: 60 per cent, 70 per 
cent. The Offshore Division, a majority of the 
men. 

MR. DANAS: If the Offshore Divisior 
has 70 per cent of the vote of the Board, then the 


three International Officers would have 35 per 


cent of the vote of the Board? 


MR. SCHWARTZ: Correct. But then 
they have added on to that any other fully forme: 
division. 

MR. DANAS: Is the 35 per cent vote 
just mentioned in addition to their vote as 
International officers? 

MR. SCHWARTZ: No, it is not in addi- 
tion to their vote as International officers, because 
the vote a International officers per se is. 
nothing on the Board becuase the vere comes from 
the Division or from the local. 


They have no separate vote other than 


MR. DANAS: Captain O'Cailaghan, 


Captain Lowen and Captain Caldwell, as of now vote 
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only once and that is half of the Offshore 
Division? 

MR. SCHWARTZ: And vote three quarters 
of the Pilot's Division. 

MR. DANAS: Beyond that they don't vote 
as straight International Officers? 

MR. SCHWARTZ: = No. 

MR. YOUNG: | ee led entitled to vote 
as International officers on the General Executive 
Board? 

MR. SCHWARTZ: think not. That 
is my general understanding. ° chairman usually 
has the right to break a tie, but the likelihood 
of a tie when you are voting, you know, 6,930, 
$41 and 6,00, 332, the likelihood of a tie -- if you 
had it once in two hundred years it would be 


remarkable. 


They don't vote on the General Executive 


Board by virtue of their own position. 

oO . Regarding the Offshore Division Executive 
Council meetings, you attend those as Executive 
Officer of the Offshore Division? 

A Yes. 


How is the voting broken down at those 
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meetings? 

MR. SCHWARTZ: Everybody votes once. 
Everybody has one vote. I think we went through 
ic last time and I showed you the proportion -- 

MR. DANAS: We didn't go through it. 

MR. SCHWARTZ: | No? Take a look -- 
did I give you the Offshore Division? 

THE WITNESS: I got it. 

MR. SCHWARTZ: Yes. Take a look at 
the Offshore Division and it is under article (l, 
Offshore Division Executive Council. There are sor 
20 odd people on that council as indicated by the 
appropriate section and everybody has one vote. 

MR. DANAS: Article 11 of the by-laws 
of the Offshore Division you just referred to? 

un. SCHUARTAL ane. 

MR. DANAS: Article 9 of the Offshore 
Division by-laws indicate that the vice president 
of the Atlantic Division shall get one vote anc 1t 
also indicates that the port agent of New York shall 
get one vote. : 

MR. SCHWARTZ: It is the same. They 
don't bn two votes. It is a combination thing. 


This was set up with the possibility you might have 
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two such siobbe. 
However, as the result of a recent 
referendum we avoided that. It is definite now 
it is only going to be one job. This way they vet 
one vote. 
MR. DANAS: Is that recent referenaw one 
thac will be provided to us? 
MR.SCKWART2Z:- Yes. You see, as it 
stood now there was a question about the icp anent 
of actually electing the port agent separately as 
one job and then having another job as vice presi- 
dent, but that was clarified in the recent referendum 
because it just wasn't necessary to have two jobs. 
but they have one vote. 
MR. YOUNG: Does it say here there is 
only one vote? 
MR. SCHWARTZ: No, it doesn't say it 


expressly. They don't get two votes. 


MR. DANAS: I gather further where 


it says the port agent of Boston gets one vote and 
the port agent of Providence gets one is, ait is 
now just one vote in this sah England port? 

MR. SCHWARTZ: Right. 


MR. DANAS: Would the same changes be 
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made to Philadelphia, Baltimore, Norfolk, et cetera? 
MR. SCHWARTZ:  ## They all haven't been 
changed. | 
THE WITNESS: Only Philadelphia. 


MR. SCHWARTZ: Only Philadelphia. 


MR. DANAS: Philadelphia is merged 


into Baltimore. 

MR. SCHWARTZ: Right. 

MR. DANAS : - And there is only cne vote 
between Baltimore and Philadelphia now? 

MR.SCHWARTZ: Yes. 

MR. DANAS: - $o even though article 9% 
is misleading, you are representing that there is 
only one vote per man? 

MR. SCHWARTZ: : I doen't know whether 
article 9 is misleading or not. 

MR. DANAS: - does indicate. I think 
you will agree the port agent of New York -- 

MR. SCHWART2: I won't argue language 
with you. I will agree at doesn't expressly so 
State and that it might be confusing, but representing 
the way it artis would, everybody gets one vote. 

Q ‘Captain, with regard to these vice presi- 


dents of the Offshore Division, Atlantic, Gulf and 
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to ask for a five-minute adjournment to see if 
we have any further questions. We may be 


finished today. 


Just give us a couple of minutes. 


MR. SCHWARTZ: All right. 

(Recess. ) 

MR. DANAS: I just have a few more 
questions. 

Q Captain, you stated before that tie 
Offshore Division was a subordinate body to the 
International for certain purposes. wuld you 
expand upon that? In what ways, in what areas 
is it subordinate? 

A Well, I was -- when I used the word 
“subordinate” it is part of the International, the 
game as every other division, the subordinate of 
the whole. I don't know just what kind of an explana- 
ticn you want. But it is subordinate in the same 
manner that any of the fully formed divisions are 
a subordinate body of the International. 

2 Well, you are talking to a person who 
has no knowledge of what a fully formed body is, a 
layman with regard to that. So why don't you 


explain to me -- 
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SCHWARTZ: Why don't you let me 
explain? 

MR. I would like the Captain 
to explain it. 

MR. SCHWARTZ: But part of the Inter- 
national constitution has certain things they have 
to do. 

For guanine, they can change the dues. 

MR. DAMAS: Let me preface all of this, 
no matter which one of you want to answer, I would 
like to know what the relationship is as you see 
it, between the International and the Offshore 
Division with regard to independent or with regard 
to subordination and in what areas. 

MR. SCHWARTZ: To tell you the truth, 
I wouldn't know how to answer a question like 
that. the form of the question is such I just 


couldn't answer it. You could read the consti- 


tution, the bylaws. In any international anybody 


who is part of the international cets certain 
authority to do certain things and in effect they 
can do anything that is not prohibited by the 
international consitution. And you know for 


example they have their own trial procedures. 
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eventually that can be reviewed.by the Interna-~ 
tional, because that is the same way with a local 
that isn't a division. 


So frankly I wouldn't know how to answer 


MR. DANAS : In the drafting of this 
little eo there must ne oe some 
relationship in mind, someching that the consti-_ 
tuticn was supposed to create. Can you give me 
some enlightenment on it. 

MR. SCHWARTZ: The form of that 
question is something I wouldn't know how to 
answer. The idea was to eliminate a lot cf 
friction between the locals, fir example, they 
wece operating under a common agreement. 

The idea was to set the stage go that all 
the collective perce} a could become 
one so that the pension plans” could be heroee. 
so the welfare plans could be merged and things 
of that sort. , 


And the only way to do it was to get 


the various offshore locals together, let them know 


men walking in and out of different ports has the 


game rights as any official in any port. ie gets 
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the same kind of service that comes with that. 
There is no longer any situation where the old 
longshore locals had an independent dues struc- 
ture. 

The small locals would suffer and have to 
have higher dues. Here the dues of the entire 
offshore Division, dues are the same. Dues are 
set at a nininue by the inbieserianal, bot the 
whole division sets their dues, they vote on their 
dues. That is the way the thing generally works 
up. 

When a decision is made-with regard to 
closing ports because of decrees in shipping it's 
done by the Offshore Division. 

If somebody has to be cnarged, the 
Offshore Division is charged. 


_ Nobody has been charged in the last 


18 years, let alone tried. They have their own 


meetings and their own affairs, things of that 
| sort. The densest pretty much runs the affairs of 
the Offshore Division and the International is 
more or less a collective body. 

The International in and of itself con- 


‘sists of 30 officials and about a half dozen others, 
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but it functions through the Divisions and locals 
that are part of it. 

That is the kind of thing. Now, you 
can add or. there are certain minimum safeguards 
set forth in the International constitution with 
regard to disciplining and things of that sort. 
There are certain minimum safeguards where the 
International constitution says anybody wanted to 
amend their ies ban to do it by referendum, 
you can't do it any other way. 

That is the relationship. In that 
sense everybody is subordinate to the International 
rules. But the thought of creating divisions would 
end the problem of having a whole separate. official- 
dom. It is not eunant. Some are International, 
seme have a different kind of structure. 

MR. DANAS: Just to summarize, | 
guess, it seems to me what you were saying is that 
the Offshore Division, as would be true of the Pilot 
Division, is independent of the International for 
certain purposes in certain spheres and in some 
spheres it is subordinate to the International's | 


constitution? _ 


MR. SCHWART2: Yes, and by and large 
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it is the constitution and also the convention. 
The convention in turn is limited by the consti- 
tution and what is the additional Limitation. 
| In many unions, the National Conven-— 
gato abate the delegates are separately elected. 
have” a right to amend the constitution. In this. 
“union they can send. it out tue ratification, Tt 
rests on ‘referendum. That is why in our ees 
told you we had about seven referenduns: in , at tterent. 
parts of the. union since ‘tne Gispote about the 
: consolidation vote. 
That is che way things are cone. 
so in that sense everything is subordinate 
to the = membership. | | 
a. In 1971, raptain, was there in sine 
a body. called the General Executive Board of the 
offshore Division? 7 | 
MR. SCHWARTZ: re is the Offshore Divi-— . 
sion Executive Counci1, that. is what it is. ‘That is 
a what the bylaws say. ‘It has to key thee : | 
\ < was there in ‘existence in i971 an 
shore Division ‘Executive ‘counct 1? - 
ae when the constitut on was | adopted. 


came in to existence when the constitution | was” 


n Stl 
jwe O'Callaghan c35 1 & 
adopted, 
MR. SCHWARTZ: And the bylaws. 

A And the Syiaws. 

Q Of course there was a General Execu- 
tive Board in existence of the International? 

A Yes. 

. Do those two bodies have any juris- 
‘diction or duties oz involvement with regard to 
election procedures? 

A I don't recall anything they would 
have done that would have changed the constitu- 
tion would have had to go out on a ballot. 

Q I am referring to the election of 
officers in 1971. 


A I don't recall, but I will look it 


up. Any minutes are available. 


Q In that connection, I would like to set 


the hich for the search of your records, in 4. 
letter you wrote to one L. Burlingame, dated 

hag d 6, 1971, you state “In seccrdence with the 
bylaws and constitution the Offshore Division Execu- 
tive Counsel and General Executive Board acted on 
tne procedures which will be followed for the 


upcomin > election. The first, as you know, under 
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the new structure." 

I would like a search of your records 
as well as of the minutes of those two bodies, 
and I would like you to provide us with specifi- 
cation with regard to what involvement, the extent 
of the involvement and the areas of involvement 
thoes two bodies had in relation to the 1971 
election of ettiorsa. 

MR. SCHWARTZ: We will look. 

What date is the letter? 


MR. DANAS: The letter is dated July 


As of the present structure of the 
Union, can members of any division other than the 
Offshore Division vote for any Offshore Division 
officer? 

A Repeat the question. The Offshore 

Division officers? | 

MR. SCHWART? : You mean outside of 
the International officers who by virtue of their 
position, are executive officer and financial 
officer of the Offshore Division? 

MP. DANAS: Besides these. I think we 


are clear as to that. 
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A Only in the case -- and when we find it 
out we stop it -- if a man has membership in two 
divisions. They are not supposed to. They don't 
in the Pilot Division and the Offshore Division, 
because we have a record of everybody by their 
sccial security numbers, but, of course, there are 
people with two social security numbers and people 
with two different names. 
As far as the Union itself goes, you 
can't do it. 
I might menticn in the old days to 
keep peace there were people who belonged to 
two locals, but there was no way for the Interna- 
tional to know that. 
Q What you are saying then, so we are 


erystal clear, other than the three top officers 


of the Offshore Division, there are no other offi- 


cers who are voted on or voted for by non-members 
of the Offshore Divisicn? 

A If they are full book members in good 
standing of the Offshore Division, the vote for 
officers, either to run or to vote in the Offshore 
Division. 


Q Other than the three top positions. 
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That's right. | 
MR. DANAS ‘T have no further ques- 
“tions at “this point. what I auld like ‘to do is 
_ adjourn the deposition. pending receipt of some 
ot the documents, or of the documents that have 
been ‘requested and: the. information ‘het has. me 
requested and at that point it wit) be clearer 
_ to us as to wher any further sessions (of the 
deposition will be necessary. 
MR. SCHWARTZ: : ‘TI will begin to get 
“some. of ne stuff t have been filing about. a 
wee I don't expect it all at once. But now 


when can I get it? 


_—e You are directing the 


question to me? 
MR. ‘SCHWARTZ: 1 suppose .~ 
MR. YOUNG: As we indicated yester- 
: _— I am presently goany through voluminous 
documents and I will make a good faith effort 
to get it to you before the end of this month. 
: i is enormous . | . 
| MR. ‘SCHWART2 sh Let | me say this: : 2 
that, that is the first: time I ae a 


concrete answer ‘to most anything. 
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The following statements and documents constitute de- 
fendant's additional responses to demands for information mace 
by the plaintiff during the deposition of THOMAS F. O' CALLAGHAN 
herein. : 

Deposition 

Page(s) No. Response 

173 Printing $1356.60 
Distribution _ 1862.00 
Tora $3218.60 
See Exhibit O'Cal. "A". 
175-175 See Exhibit O'Cal. "B". 
1) Lit. referred from Capt. Sheldon 
directly to AAA. 
a 
3) Sometime shortly prior to Nov. 9, 1971. 
4) Sometime shortly after Nov. 9, 1971. 
§) Mail distribution. 


6) Mailing list in possession of AAA as 
‘the impartial ballot Agency. 


179-180 See Exhibit O'Cal. "C". 
184-187 ‘See Exhibit O'Cal. “D". 
188 See Exhibit O'Cal. “E". 


190 Not yet available. To be provided at a 
later date. 


212-213 See Exhibit O'Cal. "F". 


233-235 Capt. O'Callaghan did not attend a Union 
‘mee in Mobile, Ala. in Nov. or Dec., 


Referenda since the adoption of the 1970 Constitut:o- 
‘ have been as follows: 
Referendum in 1971 among the entire membersain o¢ 
Se union, amending certain sections Of the 1970 Constituticr 
| open an amendment to the Constitution constituting . an ifc.- 
tiation of the Union with the Tatercmationai Longshere~ en 3 
Assoclation. Al thoueh the existing Constitution authorize 4 
’ General Executive Board to act-on affiliations, the un:o- oft is 
cials felt the matter to be Of such importance that it wis 
properly to be submitted to the membership for their 
referendum. 
- A referendum is now being conducted anos 
4nion's membership on additional amendments to the :976 
L164. 


- Referendum in 1971 among the Members of tne 


Pilots tocal creating the Pilots Division, and Pee or 


ay laws. 


- Referendum in 1971] among the members of certs: | 


*O.mé@r Inland Locals Creating a partially formed 1: 


-OMrsisting of the West Coast and Pacific Regions thersot, ..- 


A 527 


of *neir By-laws. 
-. eferendum among the members 
Gn oropesed amendments to their By-laws. 


. Referendum among the members 


J acenc.ng the Offshore Division By-laws and 


. Referendum among the Offshore Divisi-. 
ratification of the newly negotiated “as 


‘,' lective Bargaining Agreement. 3} 


io hs 
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Lowen 
Would you name those fully formed divisions? 
A Yes. At this time the two divisions are the 
offshore- divisions and the pilots division. 
Q Now prior to the reorganization of the union, 
eek ae inland sLecason: is that still in existence? 
of That is not correct. 
Q@ Okay. 
Is there now in existence an inland division? 
No. : 
was there ever in existence an inland division: 
No. 


What is the status of the inland locals at this 


A fhe inland locals have combined to Lecome 
two semi-autonomous regions. 
oc What are those two re aions? 
A The west coast, “ Pacific region; and the 
a Aelantic, and Guilt region. | | | 


Q In what meaner did they “effect ‘gack combina: 


A. The membership voted to merge the locals 1nto 
a region. 
Q approximately how many members are there of 


two inland divisions? You didn't refer to them 8 


A 580 
i amv Lowen 
divisions, what did you call them? 
A I called them regions. 
Q Regions. 


A Roughly 1,000 on the west coast and 700 on the 


east coast. 


Q What about the size of the fully formed pilots 


division, in terms of membership? 
A Approximately 700. 
Q And the offshore division? 
A Approximately 6,000. 
@ Now, do either the offshore division or the 


pilots division have any sub-divisions or area designation 


within them? 

A | Yes. 

Q With regard to the offshore divi6ion, what 
are those designations? 


A We have regions inside of the offshore divisior 


Would you name those, please? 
It's the Atlantic, the Gulf and the Pacific. 
What about for the pilots division? 
A The pilots division is composed of branches. 
Q How many branches exist and would you name 


them, please? 
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Yes. 
What regions were those? 
A Philadelphia, Norfolk, Savannah and Charlston, 
I believe. 
Are those also members of the ¢ear departed? 
They were also, dear departed. 
Do they exist in any form today? 
A No. 
Q Is there a group in existence today, cailed 
the Port of Baltimore? 
A The Port of Baltimore? The Pert of Baltimore 
is on the Chesapeake Bay. 
Q Not physically; is there a group within your 
unicn? 
A That's one of our ports, Baltimore. 
Q There is a group or a conglomeration of mem- 
bers referred to as The Port of Baltimore, is there not? 
A No, there is a physical presence, but bie is 
no member, per se, in a port of Baltimore. 
Q I thought, under your new set-up, the offshore 


, division comprised varous ports? 


3 A Yes. 


2 Q What is the relation as it now exists between 


_% chese various ports and the offshore division’ 


A oe 

| . - The various ports arethe sivaicat presence : 
of the offshore division and provide a physical presence 
in which any member of the offshore division, regardless 
‘of whether he Live in Seattle or Galvaston or New York or 
Maine, can come ‘into that physical entity and say, " 
“want: a aia ue oo) , 
“Do these ports maintain offices? 


Yes, that’ 3 what _ re there au 


Q 

A 

a. Do chey have a staff of officers? 
: 


They have a staff of officers, y a 
a Q _ This is true of each port within the offshore - 
division? | : 
: 4 ‘That! 8 correct. / : 

. ar is the title of ‘the of officers of these 
local ports? : 7 : i . 
| mR. SoHWARTZ: | a is” all in theoffshore 
“division bylaws, and I see you gor it on your ao 


MR. DANAS: L will go through: te New quickly. 


it co you. | | 

ao ae you answer chat. question? — 
 -. SCHWARTZ: “= iad say chis to 2 you: 
atid HL, on pages a and Sy show the 


® for t the ogfshore division. ie tells you what you h 


SCHIARTZ: , Let me have” it and 1 will show 4 


anv 
the different ports. 

MR. DANAS: Okay. Mr. Schwartz has diverted 
my accention to Article LII, Section I of the oylaws of 
the offshore division, Masters, Mates and Pilots Inter- 
national, subsection B therefore refers to the fact that 


each port shall elect a port oueet and/or executive assis- 


"tant port agent eniiee assistant port: uenta. 


Q Briefly, Captain, would you deseribe whatthe 
duties ne functions of the port agent is as they now 
exist? | : 

A The port agent is responsible for the day to 
day administration of the port to which he has been elec- 
ted. : 

Q Briefly comprising what types of activities? 

A Briefly, the function of the port is to serve 
as a hiring hall for officers to be dispatched under our 
collective bargaining agreement. “They wiht. take -- or the 
people that work for them will take a job order fxom a 
company ; will put it up on our shipping board and they 
will administer the bidaing by inaividual orficers to try 
to get shat particular job. | 

Q | Do these port regions or port officers handle 


yrievance procedurm s? 


ihe 


A Yes. 
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MR. SCHWARTZ: I'm letting you go pretty tar. 
1 don't know of a thing in the complaint that is relevant. 

MR. DANAS: We believe it is. 

SCHWARTZ: You're yoing to have to teil me 

DANAS: As IL believe I mentioned yescer- 
day, with regard Co our requested relief here, ir we do 
get a supervised election, there will be questions as to 
what structure such supervised election will be run under. 

MR. SCHWARTZ: If that's the reasons, I am 
going to instruct the witness not to answer any other ques 
tion. You will have ample opportunity, if you win Chis 
case. : 

MR. DANAS: IL think we are working under time 
pressure here. 

MR. SCHWARTZ: In any event, I am not going 
to let you ask questions on the assumption that you may 
win the Lawsuit. 

MR. DANAS: This is pre-trial discovery. 

MR. SCHWARTZ: 1 understand all chat. But f 
think you have the union's constitution. You have the 
bylaws and you have asked questions there, that I am going 
to instruct the witness not to answer any more of these 


type of questions. 


MR. DANAS: Okay. 
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Q In general terms, the function and duties of 
the port agent as they currently exist, do they difter | 
from the functions and duties of the old local agents ‘” 
any way and if so, in what way do they ditter? 

A They differ in chat they no longer have tue 
physical responsibility for generating the revenue that is 
required to support their port. 

Q Where are the revenues generated? 

A ‘prom the membershty as a whole. 

Q In other words, wneus che current set-up, 
the revenue is funneled from the offshore division to the 
eecueeelt , 

A No. 

q ‘To where? 

A The offshore division to the offshore division 

Q From the local port office of the offshore 
division? oe 

A. That's correct. 

To the officers of the offshore division? 
That's correct. 
From there it's allocated among the ports? 
“That's correct. ) 
24 Who are currently the officers of the oftshore 7 


4 % divivion? 
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Which officers? 

Q The division officers. 

a The division officers, the three International 
officers of the offshore division. The offshore division 
has three vice president and port agents. 

Q The three International ofticers are Captain 
O'Calighan as President, yourself as secretary-Creasurer 
and Mr. Caldwell? a 

A captain Caldwell. 

Q Captain Caldwell is vice president? 

a Yes, executive vice president. 

Q Those three persons are also President, execu- 
cive vice president and secretary-treasurer of the orrshor 
aivision, is that correct? | 

A That's correct, but I don't think it's in 
really those tcrms. ‘Yes, 1 guess it’s correct. 

Q vou alee enctiened with regard to the otrshore 
division that they were execut ive vice presidents? 

A No, I said vice president. Captain Caldwell 
is the executive vice prestéent. 

How many vice presidents are there? 
Three. - 


Who are those persons, current ly? 


Atlantic vice president is Captain Joseph 
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33 
Guyer; che Gulf vice president is Captain Kobert Jones, 
and the west coast vice president is a Captain Orion 
Larsen. 

Q How or in what manner are those last three 
gentlemen, the vice presidents, chosen? 

A They were elected by the membership. 

Q Which membership? 

A The menbershtp of their particular .ocal at 
the time the 171 election was generated. 


~ 


Q Captain Guyer was chosen by the New York local 
as its president? oe 

A No. He was formerly the president of che New 
York local. He is the port agent. 

Q I'm referring to 1971; he was chosen 4s the 
New York president? | | 

_-—! 

Q Was there a president of the New York local 
in 19712 a 

A No. 

Cc. He was chosen as the port agent? 

A Correct. : 

Q He automatically became the Atlantic ottshore 
vice president? __ : 

A That's correct. 


Poe 
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The seme thing with Captain Jones in the Gulr 


Yes. 
“And ee Larsen in the Pacific areal 
— That' r correct. yy 
Now, in general, hac are e the functions " 
the officers -- - well, let’ 8 cake the three top otricers, 
“yourselé, Captain o'calighan and captan Colewell, with 
regard to te off shore division. 
A 2 Which do you want first? . 
“ All chree, in general, a are their guties, 
: “responsibilities and functions, with Fegard | to soe Besa, 
4 division? 
| oe ‘The: president ot ‘the organization is chanuee : 
wit all. of the ous tes and Fesponsibisicies ot ali gully 
formed divisions. He is really the prime negotiator ao 
the ottshore division; ist the one “who sets the perameters: 
for what! s to be done; one on secretary-tre surer, the 
“qnacutive vice president and direct the activicies ot the © 
vice presidents | ‘in cheir particular regions. 
| 4. What ‘about your ductes | — ‘regare £0 to the 
“offshore division? 
ae ty ‘duties: mes ’ am ‘the contract enforcenent 


is “officer for all of ou contracts and 1 am also the chief 
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ciscal officer of the division. 

Q With regard to finances of che otfshore 
division, what exactly do you do; what do you cnenins 
with regard to finances? 

A L have a controller and four employees who 
assist the cuntroller. I oversee the controlier's work 
and ‘insure that the due revenues are collected eres 
that the ports are not ified oben people fall oe arrears 
in their dues and insure that their checking accounts be 
properly replenished so that they can pay for the auu.. - 
trative expenses at their particular ports. 

Q Do in sn disburse funds to the various 
ports? | 

A Yes, 1 mid we do that. 

Q For what purpose? 

_  s For administrative expenses. They maintain 
4 check ing account in each port. 


8 ‘Do you determine a budget tor the ports? 


A The offshore division bylaws called ae 


MR. SCHWARTZ: The question is: 
Do you determine the budget. 
THE WITNESS: No. 
Q Do any of the officers, Captain O'Calighan, 


yourself, Captain Caldwell, determine budgets for ports 
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in the offshore division? 

A No. 

Q How are those budgets determined an! by wh 

A There is no budget determines, per Sse. 

Q What controls -- does your office compose wilh 
regard w the disbursement of monies to the port reyiong: 

A The controls that we have -- most of the costs 
are fixed costs. The controls that we have are primarily 
in regect to expense accounts to determine that the expers 
accounts are proper and sending them back when necessaiy 
or asking for explanations so that they are properiy 
supported. 

Q With regard to the ports, is there any  »lay 
or any independent judgment with regard to how wuch they 
can spend on their part or is it camposec by che oiishore 
division officers? 

A Well, the amount of money Chey an s:ena is 
limited by the amount of money they are remitteu by the 
offshore division. 

Q For any given fiscal year, when are they 
informed how much they will be remitted by the oifshore 
division? 

A They are remitted what is necessary to Keep 


their expenses to operate port. 
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Let's assume a fiscal year begins January :. 
up, SCHWARTZ: Part of the problem 18 the 

way you're asking the question and I know it is not inten- 
tional and I know chat this stuff is complicated. wha t 
the witness is trying to explain to you is that there are 
certain expenses that are fixed. Salary is set, rent is 
gent, staff expenses, like che gecretary, it's set. Lt 
there's any expense beyond that, it is almost invariably 
in the form of an expense account. what they are 00+! 

is they are sending money so that they can meet these 
iixed salaries and cake care of chose things- ‘fhat's 
pasically ail they are doing. 

MR, DANAS: 1 thank you for the explanation. 

Q Based on Mr. Schwartz's explanation, let’ s 
assume in year 1, fixed expenses came to "X amount OF 
dollars and the local port foresees OF would Like ©° 
puild up salaries (or the foliowing year or put on a new 
officer which would up salaries oF would Like to expand 
heir -- i. 

MR. SCHWARTZ: You got several things Chat the 
can't do, you're asking, and there are eeverai chings 
that chey can do. - 

wa, DANAS: | OKAY. L'Li yo through them one | 


by one. 
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Q Can they request that their officers’ sala- 
‘ries be increased for the following year? 

A No. : : 

Q When, prior to the following year, are they 
informed as to what the t tal salary role will be? 

A Their sal ary remains fixed until it is changed 
by a membership referendum. 

Q What about rentals, rents? 

A Rentals? We have saan: we sign a lease so 
we know what the rentals are going to be. 

Q Whe: a the lease? 

A Either myselfor sometimes the individual port 
officers. | 

Q When a lease is up, do you go in and negotiate 
a new one? . 

A I have. | 

MR. SCHWARTZ: I'm having the same problem. 
I'm trying Co figureout how chis is relevant to anything 
you have in your complaint. | 
MR. OANAS: I will cut it short. 


Q I gather that the officers are still chosen 


by the local menbership, is that correct? 


Qo How are the individual port officers chosen? 
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2 back in August of ‘71? 

3 A Yes. 

r Q And in September of '71? 

5 A Yes. 

6 Q Now, are van testifying here today that these 
7 lists left the office, whether it be to the AA or anywhere 
8 else, without your knowledge Or say-30? 

9 A that's what I'm testifying, yes. 

10 Q You must have some recollection as to who 

il overrode your balliwick, so to speak. 

12 MR. SCHWARTZ: I object to the form of the 

13 question. 

4 Q Do you have any knowledge as to who did for- 
is ward that list? 

16 A No. 


7 Q Would your records indicate who forwarded that 
18 list to the AAA? 

A I don't know. 

Q Would you check those records? 

A Well -- 

Q In August of '71, approximately how many names 

were on that wiaeriiie role? 
A Which membership role? 


Q The one that you have been describing, that 


» 


ro 


/ amy - . Lowen 
Ou updated, emanated from the locals. 
xt “Approximately 8, 500. 
go... Now, ds it conceivable that a List of 8, 500 
names left the rnternational office without we cece 
having been kept? : : 


A we 


Q _— are records in existence which would | 


reflect when -- 
A . assume 80. 

Q- In August. of 1971, ee yourself, whic. 
officers of the International were working out of the ew 
York office at 39 ‘Broadway? : ce . 

_ captain o'Calighan. 
: Q who else? 


A No other officers. 


e Now, besides” yourself and Captain o'callghan, 


“whom aid you employ in Senet of an office staff in mugeee 
of 1712. | | 3 
A | Approximately eight people. 

se 4s Would you name them, please? 
7 | mere s was a ure Kenneth Camisa, who was 
director of research: two secretaries, that worked with ; 
him, I gon! t remember what their names: were, they are 


- ‘boating: the of ficer manager who is a urs. vera wacson; 
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JAMES D. HODGSON , Senbatany. of 
Labor, U. S. Department of Labor, | 


Plaintiff, 


INTERNATIONAL ORGANIZATION OF 
MASTERS, MATES & PILOTS, AFL-CIO, 


Defendants. 


) 
) 
) 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


~=—-000--— 


JAMES D. HODGSON, Secretary of 
Labor, U. S. Department of Labor, 
Plaintiét, 


vs. NO. 72 CIVIL 5031 


| MASTERS, MATES & PILOTS, AFL-CIO, 


Defendants. 


) 
) 
) 
) 
a 
) 
) 
) 
) 
) 
) 
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BE IT REMEMBERED that, pursuant to Notice, and on 
Monday, November 4, 1974, commencing at 10:30 o'clock a.m. ther reer, 
in Room 16201, 450 Golden Gate Avenue, San Francisco, Californi:, 
before me JUDITH A. BEAMER a Notary Public in and for the County : 
of Sm. Francisco, State of California, personally aoneared | 

CAPT WILLIAM CALDWELL 

called as a witness by the plaintiff. 

‘PAUL J. CURRAN, U. S. Attorney, U. S. Courthouse, 
Foley Square, Room 324, New York, New Yor: 19007, reoresented. 
| by BOBBY C. LAWYER, Assistant U. Se Attorney, appeared as Counsel 
for the claintiff. : 

Law Offices of KESSLER & DRASIN, 10886 Wilshire 
Boulevard, Suite 1806, Los Angeles, California 99024, 


represented by LAWRENCE DRASIN, Esquire, appeared as Counsel 
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for the defendants. 
---000--- 

MR. LAWYER: The time is 10:30 a.m., and we are at the 
offices of the United States Attorney, 450 Golden Gate Avenue, 
in San Francisco, California, to take a deposition of three 
people, in the action of Secretary of Labor against the 
International Organization of Masters, Mates & Pilots. The 
number of the case is 72 Civil 5031, and the Complaint in this 
case was filed in the United States District Court for the 
Southern District of New York. 

This deposition is noticed for October 31, 1974 at 
10:30, at our present location; however, it was continued by 
court order of United States District Judge Constance Baker 
Motley to be taken on November 4, 1974, which is today's date. 

Also present at this time is myself and Brian P. 
O'Hanlon of the Department of Labor, as well as Counsel, whose 
appearance is noted. In adaition, all three of the witnesses 
who are to be deposed today are physically present in the room: 
William Caldwell, Orion Larson and George Tuttle, Jr. 

And, let the record reflect that the plaintiff -- that 
is, throuzh me, Bobby C. Lawyer, Assistant United States 
Attorney, Southern District of New York -- requested of tne 
defendants' Counsel, Mr. Drasin, that only the witness who is 
being deposed should be present; and Mr. Drasin stated that this 


was not acceptable, that the defendants’ position is that all 
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these witnesses are party witnesses, and he would not agree to 
having anyone excluded, that is, of these three people, unless 
there was a court order to such effect. 

i indicated that since we were a long ways from the 
Courthouse where this Complaint was filed, that it seemed self- 
evident that the only purpose of having the witnesses vresent, 


all three witnesses present, was so their testimony could pos~ 


| sibly be confirmed. 


And, Mr. Drasin indicated that, in part, was the point 


of having all witnesses present at one time, as well as to save 


And, accordingly, on behalf of the plaintiff, we 
going to proceed because of the croblem of time, in taking 
depositions in Seattle. And, I guess we will conclude today. 
We will proceed with these witnesses being oresent, rather than 
responding, wasting any time in court. However; we do object. 

MR. DRASIN: I have nothing further to add to that 
statement. 

MR. LAWYER: I do want to add one more thing. 

Mr. Drasin- -- correct me if I am wrong -- my understanding is 
that you mere directed by Mr. Marvin Schwartz, in New York, to 
oppose any  sanasateon of the witnesses who are being deposed, 
that they all should be present for the deposition. 

MR. DRASIN: I don't think it is proper for me to ¢o 


4nto whether I am directed by Mr. Schwartz or just how that has 
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and it is my determination of the law, and I would take respon- 
sibility for it. * 


MR. LAWYER: For the purpose of representation in this 


A 600 1222a 
come about. At this proceeding, I am Counsel for the defendants, 


case, I am concerned if you say you are representing the defen- 


dant now. As I understand, youhave stated that you are revresent 
ing them; but as far as I know, “Mr. Marvin Schwartz is ae 
them, and he engaged you to sit in for him in this situation. 

MR. DRASIN: That is correct, he retained us. He is 
attorney of record, and we are just representing the defendants, | 
through his office, at this hearing. But, I will not make any 
representations as to whether Mr. Sehwartz directed me to take 
this position or whether this is my own independent judgment on 
4t.. Mr. Schwartz directed me to use -- 

MR. LAWYER: I think the record should reflect, even 
though you don't want to state it on the record, I did ask you 
earlier before the deposition, and you indicated Mr. Schwartz 
had indeed advised you to keep the witnesses together. 

MR. DRASIN: I am not sure that is correct. All I am 
stating here now is that it was my Judgment that the law, as it | 
now stands, gave these witnesses the right to be present in all : 
stages of the proceedings because they were in effect party 
witnesses; and, it was on that basis that I made that determi- 
nation, and it was not Mr. Schwartz's determination, but it is 


mine. 
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WILLIAM CALDWE.. 
having been first duly sworn, testified as follows: 
EXAMINATION BY MR. LAWYER 
Q. Mr. Caldwell, would you state your name for the 
record and spell it, please. 
William, W-1-1-l-i-a-m, Caldwell, C-a-1-d-w-e-1-1. 
Give us, first, your residential address, please. 


324 Southeast 83rd Avenue, Portland, Oregon. 


oonraowes#s#srs# 


And what is your business address? 
One California Street, San Francisco. 
Q. And what do you do for a living? 
A. I am an official of the International Organizaticr 
of Masters, Mates & Pilots. i 
9. What specific duty do you have? 
A. International Executive Vice-president. 
Q. Would you tell us briefly what your duties are as 
International Vice-President. : 
A. TI am Executive Vice-president under the supervision 
| of the International President, and I relieve him in the event 
| he isn't in attendance at any of the conventions and Executive 
| Board meetings and such. 
Q. Now who 4s the President? 
*A. The President is Thomas F. O'Callaghan. 
Q. Mr. O'Callaghan is based in New York, primarily? 


| Is that correct? 


A 602. 


 izesa 
I might also state for the record that the 

Constitution sets forth the duties and authority of the General 
Executive Board, as well as the duties and authority of the 
various officers of the union; and those -- that document speaks 
for itself. 

(Discussion had off the record.) 

MR. DRASIN: Do you want to correct your testimony, 


where you previously testified that the General -- 


oon @oaer wes wn rw 


THE WITNESS: Yes, I do. 


~ 
° 


MR. LAWYER: Would you go ahead and make the correc® 


statement. 


~~ 
Qo 


MR. DRASIN: How often does it meet? 


~ 
a 


THE WITNESS: I feel we are in compliance with the 


~ 
Ce 


| International Constitution. We have conventions; and prior ‘o 


~ 
a 


the conventions, they usually hold a Seneral Executive Board 
meeting and once in between. r 

MR. LAWYER: Q. Do you hold any position with the 
Offshore Division that you mentioned earlier? ) 

A. Yes, by the International Constitution, I am the 
Executive Vice-president, one of the executive officers of the 
Offshore Division. | 

Q. Now, how did you get that position, by appointment | 
or election? : 

A. By election. 


Q. And what election was that? 
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* A. The International Election -- Executive Vice- 


President. 


We, the three International officials, are the 


executive officers of every duly formed division. 


Q. Is that to say there is no separate election for 


those two separate positions? 


os 


, Se. 


a, it is. one shectioa? 


ooroer en wv 


: L Yes. 


~ 
° 


Q. And by virtue of becoming -- I'm sorry, by vir’ 


- 
~ 


of being elected to your position with the International, you 


~ 
N» 


automatically descended so position with the Offshore Division? 
A. Yes. 


~ 
ee w 


Q. Is there a separate salary? 


~ 
a 


A. None. 


~ 
@ 


Q. What are the duties of your position, of the 
position that you hold within the Offshore Division? 


A. The same duties as Executive Vice-president. 


We are the executive -- 
—Q. Executive Vice-president of what? 
A. Of the International. We are the executive 
officials of each duly formed division. 
Q. Well, what 1s the difference in the duties -- 
between the two duties, if any? Your position with the 


International and your <= 
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| by virtue of being an officer of the International? 


l sath x regard to the International office that you hold 
| oftsnore office that you hold. Is. that correct? 


4 separate Jobs. 


oe a a {23%a — ) 


A. The offshore Division has te-heve bylaws from the _ 


other subordinate bodies. 


2 = you do anything aifferentiy, by virtue of beine 


A. IT don't. understand the question. : 

MR. LAWYER: Let's go off the record for a minute. 

"(Discussion had off the record. 2» 

NR, UAWYER: Q. Let's go back on for. a minute. 
Mr. Caldwell, as I understand it, you have two 


separate titles within the union. Is that correct? That 


A. well, the International - 
a Just answer yes or no in that ‘regard. 


A fe don't understand what you are saying, 40, 


MR. DRASIN: He aa "two separate titles." 


‘inat is your title with the , international? 
: ‘international Vice-President. ) 
| What is your title with the offshore Division? 


We are the executive officers of the Offshore - 


a 


in your - position with the offshore Division, that you do not ol 


| 
+ 
| 
ge sea 
‘ 
' 
cea 
| 
a 
a 
- 
ve 
£ 
| 


-~ 


MR. LAWYER: a. "two separate titles? is what I beilev 
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Q. Not “we.” What are you? 
A. I am an officer, an executive officer, of the 


Offshore Division. 


a Seats 


Q. Earlier you have testified as to what your duties 


were, in brief, as an officer with the International. Now, 


please tell us what were ai mses as an executive officer 
with the OFfehore | Division. 

A. The Offshore Division Bylaws _ they are reflected 4 
in that document (indicating). 


Q. Do you know what you do, without looking at «.° 
document? Just tell us what you do, as distinguished from -- 

A. TI would like to refer to the document, the Offshore} 
Division Bylaws. : | 
MR. DRASIN: Do we have that? | 
(Document handed to the witness.) 


; 
MR. LAWYER: May the record reflect that a copy of the 
I 
} 
i 


Offshore Division Bylaws was produced ani is — examined oy 


i the witness. 


1 Seca Executive Vice-president. 


THE WITNESS : Section 2. Duties of officers. offsnore, — 


| 
Le 
"It shall be the duty of the International 


Executive Vice-president to assist the International President 


| 
in the discharge of his duties, as outlined in Section 1 of this | 


Article, and such other duties as the organization may require. 


‘The International Vice-President shall act fer the International 
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President when the Latter is not abie to perform the duties of 
his office." : 

MR. DRASIN: That is his answer. 

MR. LAWYER: Q. May I see the statement that you 
refer to. Is it Section 4? 

MR. DRASIN: No, Section 2, I think it is. 

MR. LAWYER: Article NI, Section 2 of the Bylaws of 

the Internaticnal Organization, dated October i, 1970. 
This 1s what you referred to? 
MR. DRASIN: Yes, the Bylaws of the Offshore Divici:- 


MR. LAWYER: Q. Are there any duties, sir, that you 


exercise, or any problems tha. come up with regard to the offshore 


Division, that are distinct from any duties that you exercise 
with the problems that come up with regard to your position a 
an officer of the International? That is, is there anythine 
separate and distinct that you do with regard -- that is peculiar 
to one or the other position? : 
A. No. Only the international -- _ the executive 
officers of the International aregin the. bylaws, the Pilots 
Division, The offshore Division, the duly formed division a 
they are ales the executive officers of those divisions. 


now the different divisions have different oreblems. 


Q. Give us a sample of a problem that is different 


for the Offshore Division as distinct from any problem that may 


come up with regard to the International. 
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Negotiations is one. 
Any others that you know or? 
And then there's problems with respect to tne 
elections and the -- 1t was in our transition period, in 
consolidating from local to consolidation; ves. 


=a 


9. What kinds of licenses do you hold; that 


of seaman's license, first? 

A. ‘aster o® Oceans, unlimited. 

9, When you say "Master of,” that means you | 

a master on most any ship? 

A, Yes. 

Ob. Do you in Tact Sali ar all? 
A. T have been an official of the organization 
aven't been -- sailed since then, but my license 


license. 


Q What tyne of license, If any, was required in ord 


(DRASIN: At what time, which election” 


WYER: 9. Sith peearc Go the last ele: 


What tyme of license? 
Yes. 
A valid license. 


To run for the position that you 
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meeting. You are referring to the meeting of the Board in 
Miami that we referred to earlier in the deposition? 
Ae 268, 
(Discussion had off the record.) 
MR. LAWYER: @&. There was a discussion off the record, 
what we will do now, because it 1s so Involved 
agreed to make a statement on the record; 


Caldwell ts adapt that statement or to qualify it. 


o onNyoaona rr & N YF 


MR, DRASIN: In order to run for a position as 


- 
Oo 


officer of the Offshore Division, you must hold a lic 


ro) 
~ 


all members in good standing of the Offshore Division are 


we 
i) 


licensed officers; however, it is theoretically possible 


r=) 
Ga 


for an International office without holding a license if 


=) 
tad 


a member in geod standing of, say, the Inland Division, where 


~ 
a 


those members do not necessarily hold licenses. You then, 


~ 
oa 


Virtue of your position as an International officer 


~* 


we 
bo | 


executive officer of the Offshore Division, witnout a 


we 
ao 


MR, LAWYER: ©. Me. Caldwell, dig you hear the 


a 
© 


that Mr. Drasin just made? 


- 
oOo 


A. ‘That's my understanding, yes. 


~ 


2. You viderstood what he Just 
A, 296. 


Q. And do you agree that what he said accurately 


reflects the situation? 


A. It is my understanding. 
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Q. That you could become an executive officer of tne 
Offshore Division without having a license; that it is possible 
within the framework? 

A. It is very unlikely; but a member, he could run 
for International office and, if elected, would become -=- 

Q. Let's go back now to Exhibit A that you reviewed 

and which you indicated was prepared at the meeting of the CEB 
in Miami. Tell us the mechanics as t> how this document was 
prepared. That is, did people vote, for instance, on the tndtvi-| 
dual provisions that went into it; that is, the members ©: [4 
GES? 

A. Well, if my memory -- 4f I recall right, this was 
composed by the officers of the various locals, and tney were 
familiar with their bylaws; and it was approved by the General 


Executive Board. 


er 


Q. How does the General Executive Roard decide tc 


| 
| 
| 


take action or not to take action? Is that by vote? 


=a 


epee acne 


A. Yes, the International Chairman of the General 
Executive Board --~ 

Q. Are there any offices below that, the ghairnansnio? 
That is, with regard to the GEB? 


A. No, that's the Chairman -- just the Chairman. 


ee 


Q. Now, how are decisions made? Are they made by the. 
Chairman, after discussion? 


A. No, by action of the majority of the General 
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CONSTANCE By KER MOTLEY, DO. J. 


MEMORANDUM OPINION 
On 
MOTION FOR SUMMARY JUDGMENT 
Tris action was brought by the Secretary of Labor. 
of the United States Department of Labor pursuant to Section 


402 of the Labor Management Reporting and Disclosure Act 


("LMRDA”), 29 U.S.C. § 482. In the complaint, plaintire . 


alleges that the defendant union during the course of its 


1971 election of officers committed various violations of 
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Section 401 of the LMROA, 29 U.S.C. § 451, which there: 
require that the election be overturned. Accordingly, 
complaint asks that this court void the 1971 election o- 
officers of the International Organization of Masters, 
Mates and Filots ("IOMM & Pp") and order a new election 
the supervision of the Secretary of Labor. 
while the complaint alleges a number of violatic 


for purposes of the instant motion 


idgment olainti has limited consideration ¢t 
3 p 


1) The preparation and August 19, 


T NEMA 
Epis oe} 


in violation of 25 
Vil ation of 29 U.S.C. § 
The preparation and Nevember 
another document e 
Resolution of the 60th 
Aicfiliation of IOMM & P as the International 
ILA (AFL-CIO) Ateirned.* which plaintiff 
campaign literature distributed 


and 481(¢):; 
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3) The election procedure followed in the 1971 
election of the IOMM & P Offshore Division Vice-Presidents 
for the Atlantic and Gulf areas, which allegedly, in viola- 
tion of va ious provisions in 29 U.S.C. § 48i(e), prohib.- 
ted many members in the Offshore Division's Atlantic anc 


Gulf areas from participating in any way in the selection > 


said two Vice-Presidents:; 


4) The failure to mail ballots within 30 day 


v 
- 


S 
after the close of nominations for the International and 


re Division offices in the 1971 action, contrary ¢: 
Article V, Section 8(d) of the IOMM & P Constitution, and 
therefore contrary to 29 U.S.C. § 481(e) of the LMRDA wh: 
rovides that an “é€lection shall be conducted in accorda 
-he constitution and by-laws of [the labor unio:i) 
as they are sut inconsistent with the provisions of this 
chapter’; and 
S) The failure on the part of Local 98 
- 
Port of New York) to comply with its SOylaw that “[4; 
of all members of Local 88 Shall 
available at cost to all candidates, provided however that 
any postage charges shall not be billed to this organization, 


which, if proven, also constitutes a 29 U.S.C. § 481(e) 


lation, as in item 4 above. 
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Defendant in turn has itself moved for summary 
judgment or, in the alternative, for partial summary judgment 
The union's independent motion for summary Judgment seexs °c 


Gismiss the complaint on the ground that it is moot, 


of the intervening election conducted by the defendant 


stances surroun 
This is also the position taken by amici curiae Fran 
Scavo, Gerald Johnson and Timothy Brown, who, as candida 
in the ion, challenged the incumbents who hac 
in .©71, with the result that Scavo and Johnson 
such incumbents in the position of President ana 
Executive Vice-President of the IOMM & P. 
Defendant's alternative motion for 
judgment seeks dismissal of certain allege 
0.9.c. 


urged 


reasons set out below, this court has de- 


cided to grant plaintiff's motion for summary judgment, 


thereby voicing the 1971 election of IOMM & P officers, and 

accordingly orders that a new election be held under the 

supervision of the Secretary of Labor. Defendant’s moti 
. 

are in effect thereby mooted. In reaching this conclusion, 


has had to make a series of preliminary determ:: 


will now be considered seriatim. 


A threshold question raised by defendant is 


or not union members who complained to the Secretary 


regarding the 1971 election, thereby triggering this 


4% 


file his complaint with the Secretary wit: 
having exhausted remedies available uncer 
union or within 
remedies withou 
months after thei: 


the instant case, 


complaints on January 19, 1972. The General Executive Boar 
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met on January 25 and 26, 1972 to consider these appeals, 
and by letter of February 29, 1972, postmarked that date 
and received March 2, 1972, the union advised the complaining 
members through Burton Hall that their appeals had been 
denied on January 26, 1972. The members thereafter filed 
.their complaints with the Secretary on March 29, 1972, within 
one month of tne mailing and receipt of the February 29, 1972 
letter. 

Defendant now contends that the complaints ghoid 
have been filed with the Sechetaty by February 26, 1972, one 
month after the actual decision by the General Executive Boara. 


Defendant alleges that the complainants were aware that th- 


General Executive Board was meeting on January 25 and 


therefore imrlies that they knew or should have known 

some action ‘sas taken on their complaints at that time. De- 
fendant does not allege that complainants actually were rm 

Given these circumstances, the court finds that the complain- 
ants cannot be held to have exhausted all internal remecics 
until actual formal notification that the appeal Was denicd. 

To decide otherwise would place an undue burden on those in- 
voking the protections afforded under 29 U.S.C. § 482. A nin 
— as did defendant union here — could hold off notifying com- 


plainants of a disposition in their case until after a month 


had elapsed. thereby precluding them from bringing such 
action to the Secretary of Labor, unless through their own 
efforts they had discovered and acted upon the union's dis 
position. Certainly such a procedure does not comply with 
the Supreme Court's mandate that “unions [are] expected t« 
provide responsible and responsive procedures for investica 
ting and redressing members’ election grievances, | 
Laborers' International Union, 389 
Nor does it comport with the admonitic: 
the Second Circuit, in affirming a decision rendered by 
this court, chat “procedural perversion of the exhaustion 
quirements of § 402(a) will not be permitted.” Hodgson 
Local No. 2 of State or N. ¥.., 
1350 (24 Cir. 1971). In that case, defeated 


dates were held to have successfully exhausted their remec: 


though through circumstances beyond their control — a mail 


strike — th . had! : un to file an appeal with ©: 


within the brief time allotted by the union constitution. 


graph Workers, 344 F.Supp. 58 (S.D.N.Y. 1972), Guage Pier 
was faced with a situation analagous to the present action 


that case, de“‘endant union argued that the complainant 


timely filed his complaint ("intention to appeal”) with tne 
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union within 10 days as a union constitutional provision 
required. The union argued that the complainant'; December 


26, 1969 apj»cal was untimely because the election bellots 


me a 


had been counted December 1, 1969. The complainant argiec 
that he had not been made fully aware of the final resul s 
,until December 26, 1969. while the court ultimately founc 
‘the 10 day provision to be inapplicable, 40 went on to fini 
complaint timely fied under such provisicn nevertheless. 
Judge Pierce specifically found that the union "did not 
icate this information [election results] to [the complainan‘ 
in formal notice at any time prior to December 
67. He noted that “(t]he responsibility for Smi 

1@ complairant] lack of knowledge of the election results 
rests with the ROU [the union]. Thus the defendant 
trigger the running of the 10 day period. . . . 
6/7. 


In tne instant case, the running ef the one = 


* 


eriod prescribed in 29 U.S.C. § 482 was similarly triageréc 
p | pre Pin : \ 


eo, oT?) 
the General Executive Board's decision. A compla nt was 
with the Secretary of Labor within one month thereafter 


thus the exhaustion of remedies requirements were duly 


y 
4 
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Another argument put forward by defendant un: 
which serves as the underpinning of its summary judgment 
motion, is that the present action is moot and cught t 


dismissed, in view of the intervening election conductec 


the deferdan* and the facts and circumstances surrounding 


such intervening election. This is also the cheoey pus far 
ward by the three amici curiae appearing in this case, 
of whom was a candidate in the 1974 election, and two 
successfully unseated incumbents who had been elected in 
Defandant union argues that the staging of 
election under the Secretary = sup@rvision would be unnecec 
gary and redundant. It maintains that none of the defects 


allesed to have affected the 1971 election were repeated 

the 1974 voting. 1S maintains further that any possivle tain 

resulting fr’m 1971 irregularities had been eradicate: by the. 
the 1974 election, Citing the fact that a large 72) 

ity of those candidates running on the slate of President 

Thomas O'Callaghan, which had been victorious in 1971, were 


defeated in the 1974 voting. 
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Even assuming that none of the irregularities al- 
leged to have taken place in the 1971 election were repeated 
during the 1974 election — which is not a question proper! 

2/ 
before this court at this time -— the court is unable to 
clude that no taint remained from the 1971 violations then 
‘selves. In Wirtz v. Local 153, Glass Bottle Blowers Ass nm 
389 : 53 (1968), the Supreme Court stated unequivocally 
that the statutory scheme to remedy election violations 
supervised election would be unfi.'!:1led by “the happens 


intervention of an unsupervised election." 389 U. S. 4/4. 


continued: 


“The notion that the unlawfulness 
ing the chalionged election should 


sidered as washed away by the following 


eould offer 

achieved 

ticns of would not by some means 
perpetuate their unlawful control in th 


succeeding election.” 389 U.S. 474. 
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Nor can the defendant union rely on the fact that 

a majority of those elected in the 1971 election were unse2 es 
1974, since, as the Supreme Court stated, the purpose 
the scheme et up by the LMROA was not "merely to protect 
i of a union member be run fer a particular office in 
election. : for Congress emphatically assertec 

vital public interest in assuring free and democratic union 
elections that transcends the narrower interest of the com- 
plaining union member." 389 U. 5S. 4/75. 

Congress intended to guard against a multiplicity 
of influences which the results of a tainted election 
on subsequent union activities. In this case, for example, 


of the 197) election may net only have allowed in- 


election buc also may have prevented others 
same benefits of incumbency. 


Paes 


candidacies in 1974 
was supervised by the Secretary of Labor 
day to day decisions of the union leaders; 
bee’ different over the last three vears had other 


officers been elected in 1971, and such differences may have 


results in 1974. Just because incumbents 


ee 
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not win re-election does not mean that the subsequent un- 
supervised election was not in some way affected by the re- 
sults of the challenged election. The possible influe 

on the outcome of the 1974 election are incalculable and the 
only way to guard against them is to have the remedial elec- 
tion supervised by the Secretary. A supervised election 
guards against much more than just incumbents flaunting 


5 


incumbency at the time of the supsequent unsupervised eile: 


tion. 


rr 


Burden of Proof 


Appropriateness 
a 


Summary Judgement 


The standards to be applied vy the court 1. 


mining the appropriateness of the supervised 


are set forth in Section 402(c) of the LMRDA, 


merits, the court finds— 


(2) that the violation of 
Section 481 of this Title may have af- 


fected the outcome of an election, 


-~ 13 


the court shall declare the election, 
if any, to be void and direct the 
conduct of a new election under super- 
vision of the Secretary. . .- 

Tt is clear .rom the statute that a preliminary 


which must be made by the court before ordering 


election is that a violation of fo.ce 


miace. This in itself does not suffice, however, 


the statute requires an additional finding that si 


" 


“may have af-ected the outcome of an election. 


of Wirtz v. Hotel, Motel 


u. §. 492 (1968), the Supreme Court considered extensive 


proof which should be applied in determin 


48] establis es a prima facie case that 
of the @. 
union may overcome such a prima facie 
ot affect the sutcome 


In -hat case, the Secretary alleged and the 5 


Court so held, that a bylaw of the defendant local lim: 


ale 


yaw 
we be me 
is 


ere 
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eligibility for major elective offices to union members 
who held or had previously held certain elective office 
was not a “reasonable qualification" to hold office as 
prescribed in 29 U.S.C. § 481(c) and that the enforcement 
of the bylaw may have affected the outcome inasmuch as it 
denied members the opportunity to hold elective office. 
The Supreme Court then ordered a new election held under 
the Secretary's supervision. 

The Court examined bee cheears considered by 
the district court and reasoned that the factors presented 
by the defendant union did not constitute evidence which met 


the prima facie case established by the violation itself: 


"None of the factors relied on 
is tangible evidence against the 
reasonable possibility that the whole- 
sale exclusion of members did affect the 
outcome. Nothing in them necessarily 
contradicts the logical inference that. 
some or all of the disqualified candi- 
dates might have been elected had they 


been permitted to run." 391 U.S. 508. 
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Thus, once a Section 481 violation has beer 


Pg 
ra 


demonstrated, a very substantial burden falls upon 


It must show by a preponderance » 


fendant union. 
evidence that the particular violation did not aft: 
Until it does so, the Os 


of the election. 
rem.ins that such violation might have had 


e results, and this presumption of mere possibile 
eleco. 


fluence suffices to warrant a new supervised 
This burden on the union is so great 


cases. For example, in 


insurmountable in some 
(2d bs a 966), 


soneia@ered an election 


i 


members re Qs : 
“re aconva le artunity' to become candidates 


of the effect of this exclusion on the 
wat 


P.24 443. This court reached the identical conclus: 
a fact pattern very Similar to that in oti) 


wes 
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in Hodgson v. Liquor Salesmen's Union, Local No. Z of 


State of New York, 334 F.Supp. 1369 (1971) , aff'd 444 


1344 (2d Cir. 1971), this court considered union jou: 
ubLisned just prior to an a 


tain statements designed to promote the candidacy 


. 


Violation o 29 U.S.C. 
the court found that ~ there can be a 


of the G@ftrect of the 


In both of the above cases, Be courts foun’ 


invalidation 
ultimate resolati 


because of 


would make @ven this separate find) 


URRSCeSsary, Lf cases 


available one way 


Violation of 29 


‘ ~ % us) 1 * a+ 
invalidated. 


A question which arises from this analysis 5 
the appropriateness of summary judgment in those cases 
where it can be shown that there is no genuine issue 
£ a 29 


Ca 


fact either as to the commission 
violation or as to the inability of th 
tne 
may have 
The relevant 
true, specify that the court 
onderance of the evidence after 
(emphasis added). In 


the courts have 


G40 =mp lo 
3 cen na LT I ALO LC OL A AL 


[6th Cir: : Sehnulte v. Independent 


i 


In the only case from this circuit cited by @Lene 


a 


party as relevant to this particular question, Judge Laske 


in granting summary judgment where unicn 


were used to distribute material found to be camp: 


‘| BEST COPY AVAILABLE 


A aN A AER 
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literature. Brennan v. American Guild of Varict' 


AFL-CIO et al., Civ. 74-3004 (S.D.N.Y. 1974). However 


the sole remedy afforded in that decision wa: 
declaratory judgment, rendering it largely irrelevan 
present considerations. 

This cour 


Stion by the Circuit 


ining the legislative history of the LMRDA anc 
tradition of Judicial interpretation 


rslaton, 37 ded that the 


29 Uses .C. 


wren ae 


ae gs a os 
resolution 
has strict requirements 
ore summary judgment can be grantec. 


This Court concurs. 


The Alleged Violations 


It having been decided that summary jJucgmen 


aii 


is at least theoretically available in the inst 


it remains for this court to consider the particular 


het? 


violations alleged by the Secretary to determine whe 


hem actually warrants such a resolution. 


Aa 


On August 19, 1971, the IOMM & P 


distribution of this Newsletter was paid 


nt 
bats 


ues, 


monies received by the IOMM & P by way of ¢ 


or Similar the union expended more 
tne 


It was sent to approximately 10,400 


a mailing done using addresses on file at 


ational headquarters on 4 computerized 


oo eee 
the international Longs: 


statements vilifying the opposition a 


re, the Secretary alleges that the Newsletter 


“a0 = 


say 


' 
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bitions of 42 U.S.C. § 481 


¥ 
« 


ature using unio 


< 


cer 


er 


a 


insure 


oa aa 


Here 


— 
rer, 


+ 


et 


it 


agistributed 


aeren 


dant union and that their reques 


G 


eir 


+. 
OE 


. 


Violation 


enied in 


4 
i 


en ‘ 


actin anna <n seein ts atten i nae ti Ai: ih i 
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In a decision dated October 18, 1971, Sheldon 
O'Callaghan, 335 F.Supp. 325 (S.D.N.Y¥. 1971), Judge 


Croake stated: 


“Phe, court fines that the ‘Newsletter, ' 
‘containing electioneering for the incumbent 
‘candidate, adchoninem, attacks upon an op- 
‘dosiiion cabdadate, coupled with the ining 
of the distvibution, eonletitute: campaign 


ndant-O'Callaghan adiats 
buted at the expense of defendant dabor or 
ganization. Plaintiffs are entitled to the 
mupeetunity to have campaign literature ai: 
eee in a similar manner and - 
force as that of the defendants." ee 
327-28. | | 
Judge Croake went on ta 
gq of baliota uF 
ls had been sent out, noting that "[t]he LMRDA pro- 
ides for post-election remedies, s0 as to prevent blocks: 
“or delaying of Union elections while affording adequate. 


relief t? rough enforcement by the Secretary of Labor. . .” 


328. [0 18 precisely such 


h 632. 


remedies which are being sought in the present action 


ee 


This court, in examining the Newsletter itself 
and considering the context in which it was distributed 
concurs in the opinion of Judge Croake that the News- 


letter constitutes campaign literature distributed 


Violation of 42 U.S.C. § 481. However, it is also the 


conclusion Of this court that such a finding by this 
is not an essential element to the eee of 
action, because the da tendant union is alre 
y the €inding to the same effect in Judge Croa 
AS @ party to the action before 

which the identical issue—as to whether the ws | 
Was campaign material distributed at the expense o:! 
P-—was litigated in a Similar context as the one here: 
the IOMM & P is collaterally estopped from asserting any 


trary to those made by Judge 


Lh 2S particular Question was not Ld litigated” 

Judge Croake since the decision was based on the sx 

of the Newsletter itself and affidavits describing 
CONCExt in which 1 was i skc buted, 


than on an evidentiary hearing. However, such 


oF 


amie 


material w.s clearly all the information necessary for the 
disposition of such a question, and the judgment on such 
question was therefore "final" in the sense required by 
Zdanok: 

"'Pinality'’ in the context here 

relevant may mean little more than that 

the litigation of a pachiculer issue has 

reached such a stage that a court sees ne 

really good reason for permitting it to 

be litigated again.” 327 F.2d 955, citing 

Lummus Co. Vv. Commonwealth 

297 F.24 60, 89 (20 Cie. 1961), 


denied. 366: U. 6. 966 (1962). 


it thus being determined that the 
ibution of the weusietces constituted 

S.C. § i681, a prima facie case fas been made 

oposition that such violation may have affected 

Wartvuting the voiding 
g of a supervised election under 29 U 
c). Fer purposes of the Secretary's ummary judgment 
motion, the court must next consider whetherc there exists 


- 


genuine issu2 of material fact as to the possibility of th 


uw g4 Be 


Ce 
fea > 


IOMM & P adducing sufficient evidence to meet its burden 
of showing by a preponderance of the evidence that such 
violation cid not affect the election. The court finds tha: 
there can be adduced in this case no tangible evidence Suf- 
ficient to meet defendant union's burden and according, 
1tiff's motion for summary judgment. 
The court bases this conclusion on the ftollcw- 
facts: On August 19, 19/71, the 10Mn 


€§ its members the News etter which this 


be violative of 29 U.S.C. § 481. On September 


itration Association ("AAA"), which 
as its impartial balloting age: 


union's 197] election, mailed ballots for 


International Presia i Cal he ran as part of a 
uded tonal Executive Vice-President 


suurer Lowen, and ali 


fOr 
associated with an organization of IOMM & P members Know 
as Members for a Democratic Union, which also supported 


dates for port offices. There was in addition 4 third sla 


i 26 « 
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of candidates running for the International offices. On 
September lf, 1971, Lloyd Sheldon and two other candidates 
associated with him brought the action before Judge Crouane, 


described above, against the IOMM & P's incumbent Inter- 


national officers. On November 4, 1971, Judge Croake oracre. 


Be sig, Pia 


the ICMM & P to publish and distribute Campaign Literature 
submitted by Sheldon and his co-plaintiffs “in a manner 


lar to the publication and distribution given the newsict 
_ , 2" Pursuant te Judge Croake's order, Sheldon subm.- 
literature to the AAA sometime after Judge Croake's oruer 


shortly before November 9, 1971. The AAA mailed Sheldcn: 
literature chortly after November 9, 1971, and by Shap cit 
3,000 to 4,:00 ballots had been cast and returned. A11 
ballots were required to be received by December 2. La 
and when the ballots were actually counted on December 
1971, all those on the O'Callaghan team, with the @: @pticr 
of one minor c: idate be Biche whe was running 
tant ort Agent of Wilmington), either won outright 93 
Lc1ent number of votes to enter a run-ort. 
Given this framework of facts, it would be 


possible for defendant union to produce tangible evidence 


Suftacient to overcome the prima facie case that the Newsle 


~ Oh 


h 636 


Pas a a GC 


may have influenced the election. Even assuming that the 
November 9th mailing purged all subsequent voting of the 
discriminative effects of the Newsletter (which is not a 
valid assumption at least as regards the third slate of 
International candidates opposing both O’Callaghan and 
She iden. woich never was abraded @ Union-financed mailing. 
the voting which took place before November 9 was clearly 
Of Such magnitude that the results of the entire election 
could have hinged on the effect of the Newsletter on ¢7. 
pre-remedy balloting. This fact is dramatically demonstrated 
the affidavit and accompanying chart annexed as Exhi 
to plaintiff's 9(q) ‘statement. In that atticavit, 
P. O'Hanion, Compliance Officer with the how York-Ares 
Labor Management Services Administration, states that 
examining the ballot ervelopes from the @lection he is 
to determine how many members within each Port of the 
. 


Shore Division Nad voted by ¢x a j Specific dates. 


accompanying chart shows that in every Port there 


by November 9, LO71l petentially gurric: 


have changed the result in all contests, of the disputed 
4/ 


tion. While defendant union, in ite response to plaintits s 


a ae 
Pr he et 


9(g) staterent, makes no claim that these computations are 


oy 6 
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incorrect, it does deny them on the ground that it 
no knowledge of the source of Hb aweaene nor does 1%. 
admit to the statements therein." This allegation is 
clearly ina.equate to raise a genuine issue of material 
fact regarding this matter. The affidavit in question e-=- 
plicitly outiines the documents from which its conclus ici 
are derived, and furthermore notes that "“[a]1l the documents 
entioned herein are available to the parties and the co 
inspect:on." Under these circumstances, the mere ¢ 
t defendant has failed to examine end analyze these 
does not suffice to raise a genuine issue of materia 
The major argument which defendant puts to: 
its burden of showing that the Newsletter did 
influence t..« voting is the fact that some members 
O'Callaghan team won by greater margins than did O'Callaghan 
himself. The union claims that this rebuts the prima f4:: 
case that the Newsletter may have influenced the votes 
his teammates. “he court does not comprehend this argument. 
All that neei be shown 1s that the Newsletter may have insiu 
enced the votes cast. Just because O'Callaghan barely 


avoided the necessity of a runoff in 1971 while ethers in 


his team had greater success in the polling does not mean 


= 28 = 
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that those who voted for the others were not influenced at 
all by the Newsletter. 

TH short, 3t is clear to this court 
exists no tangible evidence by which defendant 
that the Newsletter did not snfluence the 1971 
There is no conceivable way in which defendant 
and overcome the imponderables inherent in analyzing 
decisions made by each elector in 19/71 in 
to vote and in selecting the particular ca 


Whom £O vz in each of the various contests on tn 


{his court sees Fit to grant 
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the ultimate disposition of the case. 

Within five days of receipt of this opinion, 
submit order on notice. 
Dated: New York, New York 


Ma ch 17. 4776 SO ORDERED 


= 
CONSTANCE BAKER MOTLEY 
Us GS. 0. ¢% 


This 1974 election included a run-o 
election which actually transpired 
lo7>. 


The Secretary of Labor has inst 

an action before this court, 75 
contesting certain aspects of 

election. That action will bec moot 
as a result of the supervised oLon 
conducted pursuant to the granting of 
summary judgment for plaintiff in the 
instant action. 


It caammee alse be 

styled nov 

1276 (24 Pie. 

1090 (1974), 

seconde appeal, February 
been held that the 1970 
IOMM & P, under which the 
was conducted, was adopted 
that dissident views on the 
that constitution were not 
nated by the union officer 


court from remedyin 
finds to have occurred 
it. 


FOOTNOTES, crnt'd 
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“UNITED STATES DISTRICT COURT Ws 92 Ay 4 
SOUTHERN DISTRICT OF NEW YORK tee OA et 


a ee ee eee wee wma Xx 


W. os USERY, Secretary of Labor, 
United States Department of Labor, 


Plaintiff, 
“against- 
INTERNATIONAL ORGANIZATION OF 
MASTERS, MATES AND PILOTS, 
INTERNATIONAL MARITIME DIVISION, 
ILA, AFL-CIO, 


Defendants. : 


eet ee com a St A a a ee A a ee ey 
~ 
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On April 14, 1976, an order was signed 
court in the above captioned matter. 
pre-dated "March 25, 1976" by the judgmen 
tourt, and such date was not changed to 
that the order was actually signed on April 14, 
Accordingly, it is hereby Orderedtihatsaid order 
mune pro tunc to reflect the fact that the date 
cure by this court was Aprii i4, 1976. 

: In addition, 

the clerk's 
paragraph 3 of prii 14, 1976 order, 
be relnastatea to the f open cases 
until cae new election mandated in such order tas 
certified in accordance with Section 4C2ic) of 
Management Reporting and Disclosure Act, 29 U.5.C. 
Cc). 


Dated: 
SO ORDERED 
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United States Department of Justice 


womera etaTRe sTTORxeT™ UNITED STATES ATTORNEY 
oeius us soa SourHzmgn District or NEw YorK 
UNITED STATES COURTHOUSE 
bide de FOLEY SQUARE 
wel 163 NEW YORK. N. ¥. 10007 


April 1, 1976 


Honorable Constance Baker Motley 
United States District Judge 
Southern District of New York 
United States Courthouse 

Foley Square a 

New York, New Yeck 10007 


Re: Usery v. International Organization 
of Masters Mates and Pilots 
Vv * / 


Dear Judge Motley: 


This is in response to Mr. Schwartz's letter 
of March 30, 1976 and Mr. Cohen's letter of Mareh 23, 1976 
and both of their counterjudgments and orders. 


At the outset we face the somewhat anomolous 

sytuation of replying to the defendant union's position 

and the amicus position of the defendant union's president” 
which is at some variance with the position of the defendant 

union itself. Notwithstanding our doubts about the 

propriety of the amici curiae submitting a counterjudgment 

in this case, we nevertheless wish to comment on the changes 
‘both counter-proposals would make in the Government's 

proposed judgment. iS 


Mr. Cohen, by rand counterproposal now 
represents only ar. Scav d victcrious 
presidential canaidate in 

and defeated Secretary Treasu 

one time Mr. Cohen represenied G 

insurgent and victorious txecutive 

in 1974, that no longer seems to be the case. 
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First, the union asks the court to add to the 
second paragraph of the Government's proposed judgment language 
which would have the new election run in accordance with either 
the provisions of the International's Constitution and Offshore 
Division's Bylaws in effect in 1971 or those in effect in 1974. 
The union leaves it to the Court to select which provisions would 
be most appropriate. The amici curiae request that language be 
added to the second paragraph merely stating that the supervised 
election be conducted in accordance with the union's Constitution 
to the extent that Constitution is not inconsistent with the 
Labor Management Reporting and Disclosure Act ("Act"). We 
submit that the proposals of both the union and the amici are 
inappropriate. 


Sectior. 402(c) of the Act, 29 U.S.C. § 482(c), 
specifically directs that the new supervised election is to be 
conducted "so far as lawful and Aig pr macaghonm in conformity wits 
the constitution and bylaws of the labor or anization." This 
provision attempts to ensure that the new election will be 
guided by the provisions of the organization's constitution and 
bylaws in effect at the time the new election process begins, 
except for those provisions which are not lawful or practicable 
(i.e. do not conform to the requirements of Title IV the Act). 
Accordingly the provisions of the IOMMS&P's Constitution and the 
Offshore Division's Bylaws now in effect, except for those 
particular provis.ons which the Secretary determines are not 
lawful or practical, will gcevern the new election.* The Court 
need not refer the election process back to provisions effective 
at earlier periods. Only a fair, lawful new election need be 
assured and this will be accomplished with minimal disruption of 
the union's normal processes if the provisions of the Constitution 
and Bylaws now in effect govern and, of course, if the election 
is supervised by the Secretary. Thus, if any language is to be 


ce the new alection process wi begin once the Court 
signs a Judgment  »rdering the new election, the provisions 
of the constitution and bylaws in effect that day should 
guide the election. 


ee Ce 
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Honorable Constance Baker Motley -3- April 1, 1976 


added to the UVoverument'’s second paragraph, it should track the 
words of the law and indicate that with the exception of unlawfu. 
or impracticable rrovisions, the provisions of the Constitution 
and Bylaws operative at the time the Judgment is signed will 
govern the new election.* 

This alternative, we believe, adds no more, however, 
than what Section 402(c) of the Act provides and it is for this 
reason we feel the language suggested by the amici, too, is, at 
best, unnecessary. In addition it is noted that the actual 
language proposed by the amici deviates from the language of the 
Act. If no more is intended by their language than to ensure 
that the new election will be conducted, so far as lawful and 
practicable, in co.formity with the Constitution and Bylaws, 
then that notion ig already is already accomplished by conduc” 
the election "in accordance with Section 402(c) .a. Ween la 

is already inciuded in paragraph 2. 


Second, the union and the amici curiae propose that 
the supervised election be conducted at the time of the Union =; 
next regularly scheduled election which in this case would be 
the midile to the end of 1977. To allow the union or the amic? 
to dictate when the new election is to be held would sharply 
curtail the supervisory authority of the Secretary, a circumstance 
mot contemplated nor permitted by the Act. As then Circuit Judge 
Stevens pointed ov- in Brennan v. Local 551, United A., A, & A. 
Imp. Weers. of A. Inc., S86 F.2d 6, 77th Cir. 1973) "(Tike 
fecretary s power to supervise an election required by a court 
order clearly includes the power to set the date of that 


. I the Court chooses this 4 ternative, we recommenc 

following be inserted in paragraph 2 of the Government's prot 

on line 6 between the “semi-colon’’ and the word “and”: ‘said nes 
election, in compliance with Section 402(c) of the Labor Manage- 
ment Reporting anc Disclosure Act, shall be conducted, so tar 45 
lawful and practicable, in compliance with the provisions of the 
defendant union's “Constitution and the defendant union's (ifisnore 
Division's By-Laws operative at the time this Judgment and Urcer 
are signed;". 
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election".* 


The Government's proposed Judgment sets a deadline of 
December 31, 1976 for completion of the new election... nearly 
nine months in =he future. This allows more than ample time 
for the Secretery to consult with and consider the views of the 
union and other interested persons with respe:t to setting the 
procedure and the dates for nominations, balloting and all other 
aspects of the election process. But at the same time the 
deadline date puts the union leadership on notice that delay in 
conducting the new election will not be tolerated. 


The union's and amici's proposal would undermine the 
very purpose for which supervised elections are needed, i.e. to 
rectify for the public interest an improperly conducted election 
as quickly as possible and to “guard against a multiplicity of 
influences which the results of a tainted election may have on 
subsequent union activities (Court's Opinion, p. 12)". Neithez 
the union nor the amici should be permitted to delay a supervised 
election. Incumbants - whether elected during the tainted election 
or at a subsequent unsupervised election - should not be permitted 
to prolong their terms more than is absolutely necessary. The day 
to day decisions of the union leadership should be given, as soon 
as possible. to those who, in the scheme of the Act, are properly 
elected during a supervised election. Accordingly, we strongly | 
oppose any proposal that would keep the supervised election trom 
being completed before the end of this year.* 


rim foLne oF the Covernment’s reply memorandum subm:tte 
in support of our summary judgment motion we elaborate more fully 
on the scope of supervision. 


* Assuming balloting were completed by December 3i, 1976, 

this would merely advance by one year the regularly scheduled 
election timing for the union. The union thereafter could adjust 
its future election scheduling appropriately if ic wishes to have 
an election every three years. 


A 647 


“| **% 
oe 


Honorable Constance Baker Motley -95- April 1, 1976 


Third, the union in paragrep® 2 of Mr. Schwartz's 
letter queries the status of that issue concerning the right 

the three top International officers to automatically assume 

three top positions of the fully formed divisions, including 

Offshore Division, Ww : 2 ervisory role 

the Secretary ard the Secre 74 ele 
In paragraph 3 of its co 

Court, however, to determi 


cr 0 
Ey rts 


ct OF 


@ & 


4 
a 
‘ 


Croo a 


~ 
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we believe strongly that paragraph 3 of the union's 
counterjudgment should not be included in the final Judgment anc 


Order. 


Contrary to what Mr. Schwartz says in his letter, 
the Court has 7 74 election case moot 4 
believe ¢t mtix See Court's 
footnote <. the 1974 elec 
itself may be mc ised new elect--.. 
has been complete d by the Court will 
the lawsuit arising out of the 1974 elect he issues 
raised therein become moot. By then the 
been negated, for the new election will not be pe 
go forward unless all the election procedures to be followec 
are "lawful. As Wwe have explained in Point VII of our 
Reply Memorandum in support of our summary judgment motion, — 
the Secretary does not consider the scheme permitting the 
three International officers to become the three top gtficers 
of the Divisions without a separate election therefor to be 
in conformity wich the law. And as part of his supervisory 
authority he wi.? require that the union present some other 
acceptable plan.* In sum, this “issue” is alive in the 
supervisory process and until this illegal scheme has been 
corrected, the 1974 election case will not be considered 


tary will consu:! the eres 
persons and consider any proposals submitted, guch deliberation 
will not be perritted to delay the election process beyond 
December 31, 1976 deadline. 
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Fourth, the union requests the Court to order that 
the Secretary's supervision of the new election be considered 
a suitable substitute for those provisions in the IOMM&P's 
Constitution and Offshore Division By-Laws mandating that an 
outside independent agency conduct the union's election. Again, 
the Secretary strongly objects to this idea. 


in such in 
an election: prepiring 
chec 


things - could not poss 

obliged to handle every aspect of | 

the staff in the New York Area 0: g 0 
preparing to supecvise two other elections and has at least four 
new election cases in the investigative stages, not to mention the 
time they spend on embezzlement cases, delinquent reportings ai. 
the other normal functions of their jobs. 


An independent agency is called for by the Constituticn 
By-Laws and the union should be compelled to abide by its own 
rules. That it may be eT is no excuse. Certainly the 
Government should not be eld for the cost of correcting a wrong 
committed by the union itself. 


Fifth, rhe amici curiae propose in Mr. Cohen's letter 
that the judgment explicitly state that the present union 
officers remain in office pending certification of the resuits 
of the supervised election. In their proposed judgment, however, 
they suggest that the present officers stay in office ‘pending 
the completion of such {new] election" (see their paragraph 2). 
It is chus difficult to fathom just when the amici propose 
newly elected officers should be installed. After the tallying 
of the ballots? Once the independent agency certifies the 
results? Once the Secretary certifies the results? Or once 
the Court ratifies the results of the new election? 
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It is the position of the Department of Labor that 
the scope of the Secretary's supervisory authority normally 
covers all aspects of the election prezess, includin the 
nominations, the elections and the installation of officers. 
After the election is completed, the Secretary determines 
when officers are to assume office, and he will set @ 
schedule for their installation conforming as nearly as may 
be appropriate with the requirements of the union's constitution. 
After the Secretary has determined that the election process = 
including the installation of officers - has been conductec 
in accordance \ith the requirements of the Act, he then 
certifies the results to the Court, i.e. reports to the 
Court that all - including the installation of officers 
has been completed properly. It is at that point up to 
Court to enter a decree declaring the installed persons 
be the officers of the union. See 29 U.S.C. §482(c). 
Depending on circumstances that may develop, however, it ma’ 
be appropriate to delay the installation of officers. If 
there are charges that the 1..:¥ election has not been conduc. 
lawfully, for example, the Secretary should have the flexibility 
to delay the installation of officers pending an investigation 
of those charges. On the other hand even if charges are 
filed, it may te that delay of installation of new officers 
is no. warranted. This depends on the facts that arise. <0 
dictate now what the Secretary should do would accordingly 
be premature. 


we thus recommend that the language proposed by the 
amici be deleted altogether. The language now in the judg- 
ment proposed by the Government subsumes the notion that 
supervisicn includes the right to determine the appropriate 
date for installation of officers and that should be sufficient. 
It should also be noted that a determination now as to precisel” 
when the new of Sicers should assume office may prove unnecessar . 
Facts may neve: devstop which would require the Court to rule 
on this issue. If vuney do, howevex, there will be time enough 
-for any concerned person to apply to the Court for a proper. 
determination at that time. The Court need not concern itselfr 
with this problem presently.* 


: nnn aera further if copmemnagieeseT: 2EMIE 2) 
We request an opportunity to ve heara further 1 the Court wistes 
to include language in the judgment on this issue. 
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es Sixth, the amici curiae propose that the enforcement 
of the judgment be stayed pending appeal. In view of the fact 
that Section 402(d) of the Act, 29 U.S.C. § 482(d), explicitly 

prohibits a stay of an order directing an election, this proposal | 

must be rejected. : ole a 


In conclusion, we submit that the Government's proposed 
judgment is both consistent with the Act and the Court's opinion. 
Accordingly, we zespectfully request the Court to accept the form 
of our Judgment. © / S 


Respectfully, 


ROBERT B. FISKE, JR. 
United States Attorney | 


By. oo 


D ON TOUNG, JR. a 
Assistant United States Attorney 
Telephone: (212) 791-1969 


Marvin Schwartz, Esq. 
243 Waverly Place ae 
New York, New York 10014 | 


Ernest Allen Cohen, Esq. _ 
Jafi2 Cohen & Crystal 

275 Seventh Avenue  _—«T : 
New York, New York 10001 
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MARVIN SCHWARTZ, PC 


Za3 Waveruy PLACE 


ARVIN SCHWARTZ NEW YORK, NS Y 10014 
URTON Mm EPSTEIN 


March 30, 1976 


Hon. Constance Baker Motley 
United States District Judge 
United States Courthouse 
Foley Square 

New York, New York 10007 


22: Hodgson v. IOMM&P 
72 Civ. 5031 (CBM) 


Nini ti 


4 


Dear Judge Motley: 

I am enclosing a copy of defendant's Counter-Proposal 
for your Judgment and Order and I would like to take this Oppor- 
tunity to explain certain questions which should be resolved 1: 
the Judgment and Orier and which are not resolved by the Secre- 
tary of Labor's p 

1. Your Opinion advises that the 1971 election should 
be rerun. Under the current Constitution and By-Laws which have 
been in effect since 1970, tne By-Law provisions governing 
1971 election were different from those governing the 1974 elec- 


tion and ali : tii In the 1971 election only 


for the officials in that port. Thus, for example, Local 83 
members, the New York Local, were the only members permitted to 
be candidates for and to vote for the Port Agent and Assistant 


Port Agents in the Port of New York. in the 1974 election, under 


: . ; 
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the same current By-Laws, the einceion for all Port Agents and 
Assistant Port Agents was conducted on a national basis. Thus, 
in 1974, all of the members of the Ottshore Division (subject co 
‘the minimum qualifications requirements) were eligible to run 
(for office in any port and they also voted for the Port Agents 


and Assistant Port Agents in New York as well as in all other 


. pOrts. 


As you can see, pare of the scheme of the new Constit 
tion and By-Laws that | were adopted in 1970 was to provide for 4 
transition per iod with: regard to the scope of the voting. It us 
ay eas lef that the Order shouts reflect whether or not the 197. 
election as going to be rerun under the 1971 rules } OF if it is 
“going to be rerun under the 1974 rules. 

. i la ‘Decision you saviacd that. the (1974 election 
‘challenges are now moot. | However ; you ruled eniy on the issue 
of thc "newspaper". The 1974 challenges are based solely on the 
right ef the three Taternational officials to serve as a ang 
executive officers of the fully formed divisions. Nour Opin Lon 
(in no way addressed itself to that issue. However, in my con~ 


- -yversatioa : with Stuarc Parker, Esq... Assistant U.S. Attorney in 


' charge of that case, he assumes that the Department of Labor will 


have the Fight to make such a decision as part of their general 


authority ae the order granting them the right to supervise 


| the 1971 election. 
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3. The excense to the Union to conduct the 1974 elec- 
tion under the auspices of the American Arbitration Association 
was enormous. I would hope that your Order would provide that 

_ the supervision of the rerunof the 1971 election by the Depart- 
ment of Labor would eliminate the necessity for any participa- 


tion by the American Arbitration Association or any other inde- 


pendent agency. Specifically, the Union's Constitution require: 


supervision by an independent agency and it would seem to me 

that that obligation is fulfilled when the Secretary Gf Labor 

supervises a4 new election and if your Order could so provide, 

I would assume hopefully that we would have no challenge on that 

score om ¢ £ the members. 

ill mak> application to the Court of Appeals for 

expedited Appeal and I would hope that we would obtain the coopera-~ 

tion of the Department of Labor in this matter so that the appli- 


cation can be made within 10 days or so or the sign 


Order. Also under those circumstances, I hope that the Order 
would be as specific as possible so that the case can be presentec 
in reasonably clear focus to the Court of Appeals. 


Respectfully yours, 


‘ A : \. fi i 
. {f Uramn 7 Chhytnip 
MARVIN SCHWARTZ Vd 


MS:eml 
CC: Dennison Young, Jr., Esq. 
Ernest Allen Cohen, Esq. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DIST2A2:CT OF NEW YORK 


eee Oe ee 6 ee ee ee me 


W.J. USERY, Secretary of Labor, 
United States Department of Labor, 


Plaintiff, 
-Yveo 


rer y arm Ty 


INTERNATIONAL CRGANIZATION OF MASTERS, 
MATES AND PILOTS, INTERNATIONAL MARI- 
TIME DIVISION, LUA, AFL-CIo, 


Defendants. 


The above action having been brought by the Secretar, 
of the United States Department of Labor, (the 
ecretary"”) pursuant to Section 402 of the Labor Management 
Reporting and Disclosure Act, 29 U.S.C. §482, seeking to 
the 1971 election of all International officers of the defendar 
union, International Organization of Masters, Mates and Pii 
officers o 2 defendant union's Offshore 
a new election for those positions 
“ie SUperVvVision OF the Secretary a 
Secretary having moved for summary 


~ 


March 1), 1976 having handed down 


dum Cpinion granting summary judgment to the plainti 


of Labor, 
NOW, Of MOtLON Of Robert & 
for the Southern Oilstrict 


Herein, it 18 herepy 


ORDERED, ADJUDGED AND DECREED THAT: Na 
Pate f 


The 1971 election of all International officers 
the defendant Union, International Organization of Masters, 
Mates and Pilots, and all the officers of the defendant Union’. 
Offshore Division is hereby declared void; and 
A new election under the supervision of the 
of Labor shall be conducted for all International 


defendant union and all officers of the defendant 


‘Ye Division in accordance with the International 


tion and the Offshore Division By-Laws as they existed 
oo (ene gute 1971 or 1974 should be inserted 
clarification of the Court's decision and as 1s amplified 
letter); and in accordance with Section 402( 
Labor Management Reporting and Disclosure Act, 29 U. 
This Order for a new election (does) 
sue with regard to the International off1¢ 
rnational executive and fiscal officers 
Offshore bivision: and 
The said new election under the Supervissch 
sf Labor shall be conducted in accordance 


next regularly scheduied elect: 


The supervision of the new election 
requirement set 
offshore Division By-Laws wh 
supervision of the election af officers oy 


agency; 


GOA. A 
6. The Court shall retain jurisdiction over this matter 

until said new election has been certified in accordance with 
Section 402(c) of the Labor Management Reporting and Disclosure 


Act, 22 U.S.C. §482(c). 


CONSTANCE BAKEX MOTELY 
United States District Judge 


Dated; New York, New York 
April , 1976 


Judgment entered this 


day of 
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United States Department of Justice 
UNITED STATES ATTORNEY 
SOUTHERN DistRict oF New You — 
UNITED STATES COURTHOUSE 


_ POLEY SQUARE 
NEW YORK. N. Y. 10.07 


February 26, 1976 


Honorable Constance baker Motley 
United States District Judge 

Southern District of New York 
United States Courthouse 

Foley Square — : 

New York, New York 10007 


RE: Hodgson v. International Organization 
of Masters, Mates and Pilots 


Dear Judge Motley: 


Yesterday eftemnoon we received a copy of Mr. 
Marvin Schwartz's letter dated February 26, (1976 addres- 
‘sed to Your Honor, together with the enclosed ' ‘spreac- 
sheet’ and explanatory letter and the brief. related to 
another matter | peters the Court of Appeals. 


oo In his material Mr. Schwartz raises a number 
of issues thet Geaatre comment . 


First. ‘Mx. Schwartz suggests. that. the second 

appeal in the case styled Sheldon v. O'Callaghan, 497. 

F.2d 1276 (2d Cir. 1974), cert. denie Co. bos0", 
which was argued before the “Se cond Circuit today, thas sore 

bearing on the instant matter. His assertion is erroneous. 
The matter before the Second Circuit concerned the pro- 
priety by which the 1970 constitution of the International 
- Organization of Masters, Mates and Pilots (IOMM&P) was 
Laconia ae the union’ ‘Ss membership. Ce cain members of 


“This case e con used wit the case styled 
Shelgon vy. 0 Call efore Judge Croake in 1971. 
wherein Judge Cxo ke LOMB s Newsletter was 
campaign materd favor of O'Callaghan and 
his slate and “the TOME iid not make mailing lists © 
available to can es in Local 88 (Port of New 
York) in further wiolation we the Labor Bi cpys aay) og Seti 
and Disclosure Act. See Sheldon ° han, (335 F ee 
ee (S. D.N.Y. 1971); Exhibits — i TL, 

= (ge) Statement. 
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the union claimed that the 1970 constitution was adopted 
improperly ir that dissident views on the adoption of that 
constitution were not properly disseminated by the wumion 
officers. The Second Circuit, on May 28, 1974 reversed the 
initial decision of Judge Knapp (which had dismissed plain- 
riff's complaint) and held that the 1970 constitution was 
improperly adopted, and the Court of Appeals remanded the 
matter to ee merely to fashion relief. At that 
point, assuming the 1970 constitution was void, a scheduled 
trial date of June 17, 1974 for the case before Your Honor | 
was adjourned. If the 1970 constitution was void, then the 
1971 election held pursuant to that constitucion likewise 
would be void. Accordingly, it was felt advisable to await 
the relief to be fashioned by Judge Knapp. 


On June 13, 1974, however, the Court of Appeals 
modified their May 28, 1974 holding. Instead of merely 
reversing and remanding for relief purposes, the Second 
Circuit revised its pis ga slightly and remanded for 
further evidence to be taken on the defendant union's 
assertion that they would have presented more evidence to 
the Court below had it’s(umion's) motion -to-dtsmiss not bee. 
granted. It then became apparent that the matter before 
Judge Knapp would not be expeditiously considered and 
accordingly the Government resumed preparation of the 
instant case.* 


On July 2, 1975 Judge Knapp heard additional 
evidence in this matter and on August 5, 1975 he rendered 
judgment for the plaintiffs, finding that the plaintiffs had 
not been given proper opportunity to disseminate their 
views. The relief provided by Judge Knapp, however, does. 
not void the 1970 union constitution under which the 1971 
election was conducted. The 1970 constitution was not 
discarded and, indeed, may never be. We annex a copy on 
Judg2 Knapp’: Judgment of August 5, 1976, wherein he set 
fortn a lengthy procedure whereby the union must take action 
to allow the membership to reconsider and vote upon the 1970 
constitution. It is clear that the union membership could 


* Enclosed herewith are copies of the Court of Appeals 
original slip opinion and its June 13, 1974 modification. 
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the 1970 constitution and even if they don't, thers 
further opportunity to consider some newly devisec 
“ution before the 1970 constitution is declared voix 


» 


LEE . 


Judge Knapp himself, however, stayed his elabor 
procedure "until the date of appellate determination 
exhaustion of appellate procedures’ ..- - and now aimos* 
months later the parties are still in that appellate Staq 


The case before Your Honor should now go fc 
it is certainly not moot and should be delayed by th 
no longer. If a new election is ordered under the Secre- 
tary 6 supervision, che Secretary of course would take 
consideratior any events that may be transpiring with 
respect to the union an €fort to co" 
ordinate the rew electio 
union as long as they are consistent with Ly 
expeditious rerun of the election as ord 
and directed by the Secretary. In sum, 
rhe Court of Appeals, respectfully, is irre the 
purposes of the present consideration of the instant case. 
There is no telling what ultimately will be the final rese-* 
of that action or how long all of it will take. The impac' 
of the tainted 1971 election, whatever it “may be, shou.c 
not be allowed to g9° unremedied any longer. A Court-orderec 
supervised e’ection should now be imposed on the union, 
election whica the union has delayed for so very long. 
action regard.ng the 1970 constitution, respectfully, ghoulid 
be disregarded. 


ani 
‘ 


oo ee 


Second, Mr. Schwartz mentions that the 1971 
of officers was only a transitional election an< 
all Offshore members now vote for all officers +n the 
more Division. That these facts may be 30 is of t 
uence to the Secretary's suit contesting the 
The wrong was done at the time and a self-imposed 
of their procedures without the Secretary’ 
rigion does not satisfy requirements ef 29 U.s.€. 


Of 


Mut 
Ot mas 


Pot 


ceca OOO 


LLL... 


* We understand that the Court of Appeals today affirmed 
fudge Knapp trom the bench. Further appellate efforts 


: 


of course could still be taken. 
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This uatter is dealt with at length in our motion papers 
the Court is respectfully referred thereto. See, Point (¥ 
Government's Reply Memorandum, pp. 38-40. 


Third, Mr. Schwartz itemizes the cost of riumning 
the 1974 election. This, too, is of no consequence to the 
instant action. The mere expenditure of money on a subse- 
juent unsupervised intervening election does not wipe away 
the SoPeReLay Giknoun impact that the 1971 violations ‘may 
have had on the 1971 election and, as a result, on the 
future day-to-day life of the unicn. In sum, nothing with 
respect to the 1974 election should be considered ample to 
meot the Secretary's case regarding the 1971 election. %' 
Point VI, Government's Initial. Memorandum and Point II, © 
Government's Reply Memorandum. 

Fourth, Mr. Schwartz suggests that ‘only 2 few ct 
the O'Callaghan slate members survived in the 1974 election. 
We have repeatedly pointed out that this fact, even if it 
were true, coes not moot the 1971 election case. In any 
event, his assertion that only a few members survived is 
true. In fact, approximately 50% of the O'Callaghan slate 
members did survive. This matter is dealt with at length 
in Point II of the Government's Reply Memorandum and we 
respectfully refer the Court thereto (see specifically, pre 
17 thereof and related Exhibits). 


Fifth, Mr. Schwartz makes mention of the pending 
action brought by the Secretary seeking to overturn the 1974 
election of officers (75 Civ. 2095 (CBM)) and he suggests 
that the issues in that case might be consolidated with the 
present action. In the 1971 action the Government allezec, 
inter alia, that it was improper for the three international 
officers to automatically assume the three top offices of 
the union's Offshore Division without their being a separate 
vote among the Offshore Division members for their own three 
top officers. In Point VI of our Reply Memorandum we have 
outlined this scheme more fully and have described the 
nature and significance of the duties and responsibilities 
of the three top officers of the Offshore Division. We 
opted not to move for summary judgment on this issue since 
all that had to be shown for the Secretary to be successful 
in the instaic action was that the union committed one 


tr 
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violation which may have affected the outcome of the 1971 
election. We further explained in Xoint VI of our Reply 
Memorandum that this additional is ie could be and would te 
appropriately dealt with during th supervision stage by the 
Secretary and that, accordingly, there was no need for the 
Court to have to consider this issue at this time. 


the union in ce 
in the Sta 
without a separa 
The City of New Yo _ 48 4 
separate ercity and a ffice of the 
Mayor has ai.thorities an fror 
those of the Governor. The Mayor 
of the Governor; he has certain indepen 
accordingly is answerable to the peor’ ° 
York - thus he should be and is e ected d 
people of t The same should be tr 
Division. 
New York participat 
therefor should have th 
Mayor. 
further 
delayed by the unio be decided 
now. This was one 0 _ iss on Ww rTOss-_ 
j hich 
quest 2 
o the Government. If it is to be 
be required.* Te ia 


en 


* If the Court wishes to decide this issue at this time 
we would delightedly brief the matter more fully if it would 
be helpful to the Court. 


** the present illegal 


schem r adopts T ew supervised election 
later certifie rhe Secr at that time 
the action with respec 

discontinued. . 
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wishes to treat this matter, it is clear that the present 
scheme for selecting the Offshore Division's top three 
officers is contrary to democratic principles, those pr-n- 
ciples upon which union elections are to be fashioned. In 
the event that the Court were to examine this scheme at this 
time, we believe it should be held to be unlawful.* 


Tf the Court needs further elaboration on these 
issues or any other, we would be delighted to offer our 
assistance in any way. 

Respectfully yours, 


THOMAS J. CAHILL 
United States Attorney 


Assistant United Stated Attorme, 
Telephone: (212) 791-1969 


/ 
Marvin Schwartz P.C. 


243 Waverly Place 
New York, New York 10014 


Ernest Alien Cohen, Esq. 
Jaffe Cohen & Crystal 

275 Seventh Avenue 

New York, New York 10001 


® See, Wirtz v. Wational Wartime Union of america, 784 
F. Supp. 47, 66-68 .D.N.t.) aktirmed reo (70 Giz. 
1968). As with certain Patrolmen In the NMU case, which wis 
tried before Your Honor, the Offshore Division's top three 
officers are "constitutional" officers with important duties 
who were de facto appointed by the IOMMA&P Constitution anc 
Offshore Division By-Laws. These three positions were 
"officer" positions (29 U.S.C. §402(n)) which were not 
filled by an "election". | 


amc, = canal ll: I ls a ek A at 
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LAW OFFICES 


MARVIN SCHWARTZ, P. C. 


243 WAVERLY PLACE 


3 MARVIN SCHW/ RTZ NEW YORK, N.Y. (O01 
f OURTON M. EPSTEIN 


(218) @@1-2280 


July 7, 1975 


Hon. Constance Baker Motley 
United States District Judge 
United States Dis.wvict Court 
United States Courthouse 
Foley Square 

New York, New York 10007 


Re: Hodgson v. IOMM&P 
72 Civ. 5031 (CBM) 


Dear Judge Motley: 

With further reference to my letter of June 25, 1975, 
this is to advise you that Captain Scavo and Captain Johnson 
were officially installed as the International President and 
International Executive Vice President of the International 
Organization of Masters, Mates and Pilots at a meeting of the 
General Executive Board in San Francisco on Tuesday, July 1, 
1975. Captain O'Callaghan administered the oath of office. 

Very truly yours, 
poe 
MS:eml MARVIN SCHWARTZ 


cC: Dennison Young, Jr., 
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LAW OFFICES 


MARVIN SCHWARTZ, P. C. 


) 243 WAVERLY ®LACE 
MARVIN SCHWARTZ 
BURTON M. EPSTEIN 


NEW YORK, N.Y. iG014 


June 25, 1975 (218) @@)-a280 


Hon. Constance Biker Motley 
United States District Judge 
United States District Court 
United States Courthouse 
Foley Square 

New York, New York 10007 


Re: Hodgson v. IOMM&P 
vz Civ. 5031 (Cam) 


Dear Judge Motley: 

The run-cff election for International President and 
the run-off election for International Executive Vice President 
has just been completed. The incumbent International President, 
Captain O'Callaghan and the incumbent International Executive 
Vice President, Captain Caldwell were both defeated. 

I am submitting this letter and the information con- 
tained therein in further support of the position set forth in 
our Cross-Motion for Summary Judgment to Dismiss the Complaint 
and in further support of our papers submitted in Opposition to 
the GovernmentS Motion for Summary Judgment. 

Under the circumstances, I think a conference with 
Your Honor would be particularly useful in moving forward toward 


a final resolution of this matter. 


RECEIVE 5 Respectfully yours, 


JUN 2 6 1875 


MARVIN SCHWARTZ 
MS: nl JUDGE MOTLEY’S CHAMSERS 


’ 


CC: Dennison Your.g, Esq. 
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Isa 
CHAMCERS OF 
SONSTANCE BAKER MOTLEY 


Marcon 3, 1975 


Young, Jr. 
cant United States Attorne 
United Siates Courthouse 
Foley Square 
New York, New York 10007 


Re: Hodgson v. IOMMP 
72 Civ. SO). 


Dear Mr. young: 


After briefly reviewing the papers sup- 
itted wich respect to the pending motions for 
summary judgment, I agree with your suggestions 
sutlined in) your letter of February 5, 19/5. 
Accordingly, with respect to the Government's 
motion the Government may reply to defendant's re- 
Sponding papers, and with respect to the def 
motion the Government need not resr intil 
Government's motion is decided. 


pe “ i 
—Fanndant'ie«e 
Snadanw .S 


Sincevely yours, 


CBM2rt Constance Baker Motley 


Marvin Schwartz, 243 Waverly Pl., NYC 
Ernest Allen Cohen, Jaffe Cohen Barman & C 
275 Seventh Avenue, NYC 


February 5, if7> 
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Respectfully, 


TAUL J. CU RAN 
Vnited States Attorney 


By: 
DEVNIST YOuG, IR. 
Assistant United Crates Attoraoy 
Telephone io.s (212) 791-1977 
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UNITED eTATRe aTTORNET: ONE ST. ANDREW 8 PLAZA 


45D ner Tt 


NEW YORK, 2S EW YORK 10007 
eerTyai* anh WUE ew 
DY: ow 


ee.) is July 8, 1976 


ee ee 
ee ee ee 


Ora 


¥, J. Usery... ¥. International Organi- 
zation of Masters Mates and TLILOUS.... 


sb dedi dnoll aad emtaortnetiees th alt pes eo 
CA: 76-6076 


(24.90 yar 
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ument in 
ysneal from 
néant union to 
by December 
of Lapor. | 
d pending appeal 


for the new election a: 


Point il! secre : 

recent! LS d Ve sus instructio 

coming cour id ection which the union 

could not obe} the Secretary last week 
in the Di: 


to compel 


hursday, July 1, 1976, Judge Motley heard _ 
ent Secretary's motion and, to ensure tne elec 


tivenes Court's order mandating that the new elec- 
tion be he Gered the union to comply with the various 
instructi the Secretary. 


Hon. Murray 1. Gurfein July 8, 1976 


We wish to advise the Court that in the course of 
the proceedings before her, Judge Motley made one ruling 
which may have a direct bearing on a portion of the appeal 
now pending before you. As outlined on pages 36-43 ef the 
Secretary's appellate brief, the Secretary contended that 
those provisions in the union's International Constitution 
and Offshore Division By-Laws which permit the International 
officers to Lecome, by virtue of their election to Inter- 
national office, the three principal officers of the Offshore 
Division without there being a separate election among the 
members of the Offshore Division alone for their own three 
principal officers were illegal. Judge Motley had not ruled 
on the legality of this scheme previously since it was 
not necessary for her decision (Secretary's appellate brief, 
pp. 42-43). But after lengthy argument and after consider- 
ing the parties’ briefs submitted to the Court of Appeals 
(see transcript of proceeding before Judge Motley, p. 50) 
she has now done so during this supervisory stage of this 
action and has declared this scheme to be in violaticn of 
Labor Management Reporting and Disclosure Act, comparing : 
principle to the arrangement held to be illegal in Wirtz v. 
National Maritime Union of America, 399 F. 20 544 (2a Cir. 

5) att 2 Wirtz na al saritime Union of America, F. 
Sucp 47 (2.0.N.1. 1968) .* 


With respect to this matter as it is now before 
the Court of Appeals, the union had suggested that Judge 
Motley should have decided this matter as part of her initial 
decision. The Secretary responded by explaining that it was 
not necessary for her to decide that issue at that time but 
that in any event the matter was one of law which could be 
decided by the Court of Appeals, and we urged the Cours of 
Appeals to so decide it. May we respectfully suggest that a 
decision on this matter at this time from the Court of Appeals 
would still be helpful to the parties and we submit wou_d 
be in the interests of judicial economy, for should this Court 


¥ See transcript of proceeding betore Judge motley, pp. 953- 
54. In that cause, a port agent and certain patrolmen of the 
defendant unicn were found to be "officers'' for which 
positions an election had not been held in violation of 29 
U.S.C. § 481(a). 


Hon. Murray I. Gurfein July &, 1976 


matter, it would be left for yet another 
(In response to the union's concern, 
indicated that if the matter is not ¢-2i 
appeal, she would certify the issue if fo 
her ruling and related order were considered 
and not immediately appealable.) 


convenience copies 
riggs response, ¢ 
Motley and Judze 
_ same ~~ ana 
i so to the other 
panel equaent on the iaetan 


Respectfully your 


ROBERT B. FISK 
United States 
Southern Distr 
Attorney for 
W. J, Usery, 


DANIOlya J Se en 

Assistant United St ates 

Tai. Wo. (212) 791-1 
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PREAMBLE 
We, the members of the International Organization : 


eens car cannene: tines, tal Oot ie 
vation of our standing in the community and our char- 
acter a. mer do hereby prepar. — 
tution for the International eonscuneenns of Masiers 
Mates and Pilots. 


ARTICLE I. 1. ORGANIZATION 
Section 1. Name and Principol Office 
This body shall be known by the name of International 


1 shall hercnater be relerred ti this Consintion 
as the “Organization”. 


Section 2 | bac 0 Cetin 

The Organization shall consist of Divisions: 
a) Offshore Division 
b) Inland Division 

©) Pilots Division 
d) Government Employees’ Division 

€) Shoreside Division 


The Offshore Division shall consist of members form- 
erly members of offshore Locals and others who qualify 
under its By-Laws 


The Inland Division shall consist of all members of 
inland Locals existing as of the date of adoption of this 
Constitution plus ac4ional Locals for which chart... 
. issued by the International President after such 

. 


The Pilots Division shall consist of all members form- 
erly members of Pilot Locals and others who qualify 
under its By-Laws. 


Additional Divisions may be established by General 
Executive Board or Convention action. 


Section 3. Objectives and Purpose 


It shall be the object of the Organization to provect: 


2 : / 


Ao 


other activities which will further the 
interests of the members of the Organization and of 
professional seafarers elsewhere in the world with sim- 
ilar duties and responsibilities 


educational aad 


ARTICLE Il. JURISD'CTION 


Section 1. General 


The Organization shall exercise and maintain juris: 
diction over all persons engaged in the navigation, pilot- 
age, and movement of m rchant and other vessels and 
the handling of waterborne cargo. Such persons include 
individuals utilizing or supervising the use of all vessel 
equipment; and other persons declared eligible for mem- 
bership by General Executive Board or Convention action 
who are represented by the Organization for collective 
bargaining purposes. ‘ o 

Jurisdiction of the Organization shall include positions 
created or established as replacements for traditional 
positions, as a result of technological change and scien- 
tific advancement. 

This technological advancement may include changes 
in the method of vessel operations as well as changes 
in equise vat. 

Section 2. Jurisdiction Hereinafter Granted 

If the national or international labor organization(s) 
with which this Organization is affiliated grants addi- 
tional responsibility or jurisdiction to the Organization — 
then such additional areas shall be incorporated into 


this Constitution upon approval of the General Executive 
Board or by Convention action. _ 


ARTICLE Il. MEMBERSHIP 


Section 1. Eligibility and Application Procedure 


a) All persors, as described in Article I, Section 2, 
shall be eligible for membership in this Organization. 


b) Subordinate bodies of the Organization may limit 


CC CC 


graphic area. 


c) () in pois onesie dada alle be deed 
application because of age, sex, nationality, color or 
religious beliefs. Powever, no applicants shall be admit- 
ted to membership, nor shall any member retain mem- 
_ bership, who is affiliated directly or indirectly with any 
subversive group or association which advocates = 
violent overthrow of the legally constituted government 
palbg aero eee ee 

further 


(2) No applicant shall be admitted to member- 
ship except in accordance with the quota established 
_by any subordinate body. Initially, the job ratio for 
the Offshore Division shall be 1.5 members to each 


contract job. This ratio shall be reviewed annually by 


__ the General Executive Board which shall be authorized 
a oe oe © om ee eee 
Opportunities. 


The quota shall not be applied to any member in good 


standing of the Panama Canal Pilots Association who 
‘ 


terminates his employment as a Panama Canal Pilot and 
applies for transfer into the Offshore Division. provided 
that the member formerly had been a member in good 
standing of the Offshore Division or Local at the time 
of his obtaining employment as a Pilot at the Panama 
Canai. 


d) A person desiring membership in the Organization - 
shall make application on the form supplied by the 
Urganization. The application form shal! be submitted to 
a Membership Committee of a suoordinate body. After 
the applicant has made such payments as may be re- 
quired by this Constitution and the By-Laws of any 
subordinate body. the Membership Committee shall 
present such documents and information at a regularly 
called membership meeting of the subordinate body for 
action on the Committee's recommendation. : 


Section 2. Duties of Members 


a) It shall be the duty of each member to be true 
and loyal to the Organization, treat other members with 
due respect and consideration and yield strict obedience 
_ to the International Constitution, By-Laws and Rules 

and Regulations as the Organization or subordinate 
body may adopt. 


b) It shall be the obligation of each member to up- 
hold and advocate the objectives of bona fide labor or- 
ganizations and to patronize union-made goods. He _ 
shalt keep himself in good standing and attend all _ 
meetings of the Organization whenever possible. 
Section 3. Re‘usal to Stand Picket Duty 


All members shall be required to do picket duty, 
subject to reasonable rules uniformly enforced. | 


A member who fails to perform such picket duty 
shall be subject to a fine or removal from any or all 
employment lists and/or removal from membership. 


The amount of such fine or the period of such re- 
movals shall be determined by the Trial Committee. 


Pending tmal. the Port Strike Committee shall have 
the authority to remove such a ment from the various 
Shipping Lists and/or to levy a tine not to exceed five 
hundred ($$00.00) dollars. : : 


Section 4 Rights of Members 


a) In all Organization and subordinate body refer- 
enda the ballot of any member shall be counted if the 
member is not suspended for non-payment of dues when 
the ballots are mailed. 


b) Every member of the Organization shall have the 
right to meet and assemble freely with other members; 
to express any view, arguments or opinions. He shall 

have the right to express at meetings his views upon 
candidates in any election or upon any business properly 
before the meeiing. subject to reasonable rules estab- — 
fished by the Organization or the subordinate body per- 
taining to the conduct of the meeting. : 


_ ¢) Nothing in this Section shall be construed to im- 
pair the right of the Organization or a subordinate body 
to adopt and enforce reasonable rules as to the re- 
sponsibility of every member toward the Organization 
as ai, institution and to his refraining from conduct that 
would interfere with its performance cf its legal or — 
contractual obligations. 


d) Every member shall have the right to >“stitute 
an action in ams court. or in a proceeding before any 
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administrative agency, irrespective of whether or not 
the Organization or its officers are named as defendants 
_or respondents in such action or proceeding 


Further, every member shall have the ‘“niimited right 
to appear as a witness (fn any judicial, administrative, 
or legistative proceeding, of to petition any legislature 
or to communicate with any legislator. 


However, every member shall be required to exhaust 
reasonable hearing procedures (but not to exceed a four: 


month lapse of time) within the Organization, before — 


instituting lege or administrative proceedings against 
the Organization or any officer thereof. 


A member is prohibited from permitting an em- 
ployer or cmployer association to directly or indirectly 
finance. encourage, of participate in, except as 4 party. 


any action, proceeding. appearance or petition referred 


to above. 


e) No member of the Organization may be fined, 


suspended, expelled, or otherwise disciplined, except : 


for non-payment of dues by the Organization, or by 
any Officer thereof. unless such member has ice fi) 
served with written specific charges, (u) given a reasoo- 
able time to prepare his defense: (ii) afforded a fall 
and fair hearing. 

f) Every member of the Organization shall have the 
right to a copy of the collective bargaining agreement 
under which he is employed. : : 

g) Every subordinate body of the Organization shall 
inform its. members of the provisions of the Labor- 
Management Reporting and Disclosure Act of 1389. 


? 


ee ee 


eee 


hi Every member shall have the right to 


1} Circulate petitions on union policy 


2) 


» 


4) 


4%) 


6) 
official publication of his subordinate body for 


Publish and distribute leaflets. newspapers and 
all other written material or present his opini- 
ons through other media. 


Be nominated for and hold any ole unless 
‘prohibited by the Labor- Management Re- 
porting and Disclosure Act uo: 1959 or by 
reasonable qualifications uniformly imposed by 
the International Constitution. No elected of- 
ficer shall be removed from office except after 
reasonable notice and a fair hearing on charges 


Vote ‘on the ratification of any collective bar- 
gaining agreements under which he works, 
subject to reasonable rules of his subordinate 
body. : 


Initiate a pet.tion, in his subordinate body, for 
a referendum on any matter subject to reason- 
able rules in the By-Lzews of his subordinate 
body. 


(i) The same fair and reasonable access to the 


presentation of a point of view that such mem- 
ber has at the date this Constitution is adopted 


subject to reasonable rules governing such pub- _ 


lication so long as it continues; and 


(ti) the same right as outlined above in any 


publication established by his subordinate body 
after the date this Constitution is eae: 


Section 5. Membership Standing - 


a) To be in good standing, a member must have paid 


fo 


dues for the current quarter and assessments and other 
indebtedness due to the Organization or the subordinate 
“body through which he is affiliated with the Organiza- 
tion A member must within 72 hours after returning — 
to a United States port, Saturday, Sundays and holidays 
excepted. pay all indebtedness to the Organization or 
subordinate body incurred during the time he was on 
the voyage when he was unable to put himself in good 
standing — / : 


bi A member who is not paid up in assessments, dues 
and other indebtedness for the current quarter is no 
longer entitled to any of the benefits of the Organization 
or subordinate body. 


_¢) A member in arrears in dues and assessments or 
other indebtedness for six (6) months shall stand sus. — 
d) Whenever a member of a subordinate body is in 
distress because of a lengthy illness, he may apply in 
writing to his subordinate body for a waiver of dues. 
If the subordinate body approves the member's appli- 
cation for such waiver of dues, his obligation shall be 
reviewed when the subordinate body deems necessary, 
but not less than once each year, in order to determine 

if the member is still in distress. ; a : 

are inducted involuntarily into the 
. have their dues waived for the 
tary sc‘vice only. Within 120 


Armed Fo: 
period of 


days of his @ irge, such member shall satisfy his 
obligation to the Wrganization and be available for em- 


ployment - : 
f) No member of the Organization may be a mem- 
ber of another maritime trade union or work under a 
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collective bargaining agreement of another maritime 
trade union without the express written permission of 
the International President of International Subcommut- 
‘tee. {f written permission |> granted under this subsec- 
tion it shall only be valid for a period of six months at 
which time the member must reapply If a member 
violates this provision, he shall be immediately sus- 
pended and shail not be entitled to any of the benefits 
and privileges of the Organization or its collective bar- 
gaining agree. "ents 


Section 6 Termination of Membership 


a) A member wishing to terminate his membership 
from the Organization must make application on @ form 
prescribed by the Organization. Such member shall be 
in good standing a! time of application When such — 
application is accepted by the Internaticnal Secretary: 
Treasurer. such member shail have completely severed 
his relationship with the Organization and may apply for 
admittance thereafter only as a new applicant and in 
accordance with this Constitution: 


b) A member who ts suspended must, to regain ad- 
mittance to the Organization. apply as a new applicant 
in accordance with this C ansnimution : 


Secnion 7 Honorary Members 


The Organization oF subordinate bod) may grant 
honorars membership subject to regulations and privi- 
_deges to be established bs the General Executive Board. 
‘In no event. however. shall an honorary member be 
eligible to vote, hold office or formally represent the 
Organization or any of it subordinate hodies 
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Appin ants for Membership 


: cation may be accepted, a sub 
ordinate body must advise the International Secretary 
Treasurer who shall consult the lst of suspended mem 
bers which shall be submitted to him periodically bs 


the subordinate hades 


Secuan 8 


a) Before an appl 


by Prior to his acveptance a> 3 member by the mem 
pplicant shall have ay 


bership of the Organization 47 a | 
rights within the Organization except the following 


dance with the National Ship- 


1 Employment in acor 
ws of his subordinate 


ping Rules and the By-La 
To attend membership meetings of his subordinate 

_ body where he shall have no voice or vote 

delinquent in any monies — 


w 


cy If the applicant becomes 
payable to the Organization prior to his acceptance into 
membership. his application shall be denied forthwith 
and no monies paid shall be returned. a 


4) At any time prior to his acceptance into mein- 
bership, the Organization of his suburdinate body shall 
have the right to deny his application. . 
e) Before being admitted into membership. the ap- 
licant must tender his full initiation fee and required — 

nd have his record examined by 


ARTICLE IV. CONVENTIONS 
Section / Authority and Power of Conventions 


The authority and power of this Organization is 
vested in the members thereof acting by and through 
their duly elecied delegates os in Convention as. 
umbied 


Such Convention is the source of all true and legit- 
imate authority over the Organization and possesses as 
such supreme and absolute power over same and all 
channels leading thereto. It shall, while in session, have 
the sole and exclusive power to grant charters to sub- 
ordinate bodies; to suspend or revoke for cause any 
charter so granted, to hear and determine all appeals 
and to enact laws and establish regulations to settle 
grievances from the subordinate bodies or members 
thereof in order to carcy out in the most effective 
manner the objectives and purposes of this Organization. 
The Convention does not have the power to alter or 
amend the Constitution except as nee in Article X 
hereof. 


Section > Place. Date and Notice 


The Convention is t be held at a place and date to 


be decided upon by the Convention in session Two- 
third, of the registered delegates, including the elected 


officers of the Organization shall constitute a quorum. — 


The International Secretary-Treasurer shall, not less than 
_four (4) months prior to the date of the Convention, 


send out to all subordinate bodies the convention call 
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notifying them of time and place of Convention How. 
ever, in case of emergency those members of the Gen- 
eral Executive Board representing a majority of the 
‘membership may cause a poll to be taken of all sub 
ordinate bodies, and if those Board members repre: 
senting a majority of the membership -ote in favor, the 
site and or date of the Convention may be changed 
to a place and time more appropriate for all concerned. 


Section 7 Representanon 


a) All subordinate bodies that have been tegularly 
chartered by the Organization shall be eligible to have 
representation in the Convention. 


b) No subordinate body shall be entitled to repre- 
sentation at any Convention unless such subordinate 
bods has been chartered at least three (3) months prior 
to the Convention date and has paid all International | 
Dues and all other debts to the Organization unless a 
special dispensation has been granted by the majority 
pro rata vote of the General Executive Board, or by 

“the majority pro rata vote of the Convention. 


c) Each regulary affiliated subordinate body shall 
be entitled to membership representation based on the 
average International Dues paid into the Organization 
for the four (4) quarters immediately preceding the Con- 
vention, but in no event shall this membership repre- 
sentation exceed the true mean membership of the sub- 
ordinate bods fer the immediate preceding four (4) 
quarters 


d) A subordinate body shall be entitied to a mat 


130 


mum sumber of delegates in accordance with the fol 
owine table 
Members Delegates 
up to 100 
101 to 300 
30! to $00 
$01 to 1000 
1001 to 3000 
3001 and over 


ati 


At wa 


ts 


e Each delegate shall vote an equal percentage of 
membership of the subordinate body he represents pro- 
vided tha: all fractional vote be eliminated. 


{1 If subordinate bodies are unable to send a delegate 


to the Convention. they are privileged to clect as their 
delegate any member in good standing from any other 
subordinate body of the Organization but such delegates 
shall be hmited to vote only on matters introduced by 
such unit : 


Section 4 Election and Credentials of Delegates 


a) The deicgates to all Conventions shall be the most 
recentls elected Convention delegates from each sub- 
ordinate body unless otherwise provided by a subordin: i¢ 
bods's By-Laws and the International President, the In- 
‘ternational Executive Vice President and the Interna: 
tional Secretary-Treasurer. : 


No persons shall be recognized as a delegate or alter- 
“nate delevate. who is not a member in good standing 
within the subordinate body issuing credentials, Further, 
each delegate and alternate delegate must be chosen by 
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4 secret pustal referendum ballot in an election in which 
all members in good standing of the subordinate body 
were ehgible to participate unless that person is a dele- 
gate as provided for by the Constitution or the By-Laws 
af his subordinate body This subsection shall also apply 
to a subordinate body under Trusteeship. 


by The Interr-tional Secretary-lreasurer shall ‘ssue 
the authorized rumoer of credentials for the de! sgases 
of each subordinate body which shall be properly at- 
tested to by the appropriate officer from the subordinate 
body he represents. A duplicate of said credential shal! 
be returned to the Organization by said officer at least 
_two (2) weeks prior to the Convention 


If an alternate presents credentials and is seated in 
place of the delegate-elect. he shall be the recognized 
representative through the remaining sessions of the 
Convention. / i 


If any member of the Organization has reason to 
challenge the creduntials of any delegate on the grounds 
that the delegate has not been elected in accordance with 
this Consitution and his subordinate body's By-Laws, 
or any other grounds, the complaint is to be made to the 
Credentials Committee which shall investigate and report 
to the Convention. The Convention shall determine 
whether or not to seat the delegate Failure to chal- 
lenge the delegate in this manner constitutes a waiver 
of all objections ae 


c) The International Secretary-Treasurer shall pay — 
reasonable expenses incident to the meetings of any Con- 
vention and the expenses of the International Officers 

and staff members. The subordinate bodies of the Organ- 
“szation shall pay the expenses of their respective dele- 
gates : : 


se 
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Section 2 | Comutteey 
a) The Internat onal President shall at least five (8) 
das. prior to e.ch Convention appoint from the dele- 
gaies<icc! 4 comm.ttee of not Jess than three delegates 
to act us a Con mutter on Credentials This Comrzttee 
shall have ts report in writing ready for the Convention 
when 1 opens 
bi The Internationa! President shall at least five (5) 
dass prior to the C 2nsention, appoint the following com- 
mittces. to serse for that session only, to wit: 
1) Rules 
2) Constitucion 
3) Resclutions and Petitions 
4) Laws and Legslation _ 
§) Grievances and Appeals 
6) Finance 
9) Genera! Executive Board Actions 
It shall be the duty of the Committee on Finance to 
report to the Convention on the International Secretary- 


Treasurer's report, making secommendation should they — 


dcem il necessary 


Secnon 6 General Conduct of Convention 


a) The order of business at a Convention shall be 
as follows 
1) Call to Order 
'2) Report on Credentials 


' The Chairman of the Credentials Committee shall 


consult with the Chairman of the Finance Committee 
hefore making his report 


Keport on Rutics 
4) Reports of International Officers 

$) Report on General Executive Board action 
6) Report of Committees 

7) Unfinished Business 

®) New Business 

9) Nomination of Officers 

1G, Adjournment 


Except as otherwise provided by this Constitution 
or rules adopted by the Convention, all meetings shall 
be governed by Roberts’ Rules of Order 


b) All proposed resolutions shall be forwarded to the 
International Secretary Treasurer at least thirty (305 days 
pnor to the opening day of the C ‘onvention. 


c) The order of business may be changed or suspend- 
ed and new resolutions may be considered by a Con- 
vention only by a two-thirds’ majority pro rata vote. : 


— d) Members in good standing. or other individuals 
specifically invited by the International President and/or 
by the majority pro rata vote of the Convention, shall 
be authorized observers at any plenary session of a Con- 
vention Such persons may attend Committee meetings 
‘only with the approval .‘ the Committee by majority 
Observers who interfere with the business of the Con- 
vention of who violate rules established by the Rules 
Committee, shall be denied further attendance 
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Nev tiom ~~ Special Cor entions 


4 Special Caen on may be called by a two-thirds’ 
mMaiorts pro rata vote of the Geovral Executive Board 
Special Comvention. may also be called for by a petition 
tn the International President, signed by those Board 
members representing a majonty of the dues-paying 
members The . 1 und place is to be set by the 4. tv oF 
parties calling such Special Convention At leas: thirty 
(20) days’ written notice shall be given to the subordi- 
nate bedies por to the date of convening a Special 
€ oavention 


Secnon & Constitutional Conventions 


a) A Constitutional Convention may be called by a 
two-thirds majority pro rita vote of the General Execu- 
tive Board or by a two-thirds’ majority ne rata vote oi 
a Regular Convention 


bi The ume. place and written notice shail be dee: 
nated by the persons calling the Constitutional Con- 
vention 


ci Such Convention shall he limited to C onstitutional 
' matters. 


Section 9 Records and Publication of Actions 


The credentials of delegates, reselutions introduced 
and other records of cach Convention shall be preserved | 
uan) the next Regular Convention Minutes of each Con- 
vention, and ather documents or records required by 
law. shall be permaneni!, maintained by the Internation- 
al Secretars- Treasurer 


Within nunets (90) days of the conclusion of a Con- 
ventien the sffirmiatve actions shall be prepared and — 
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datnbuted to all members noting the action taken by 
the € (nyention 


Secon TG Verbatim Record 


& verbatim record shall be nee at all Colmenions 
and copies shall be forwarded to all delegates and all 
“orts in which the organizata., c.aintains an office, 
as soon ay possible after the close of a Convention 


dee tion |i Proxy Votes 


There shall be n> proxy votes at any © onvention 
evcept as provided i in Article TV, Section 71) 


ARTICLE V. INTERNATIONAL OFFICERS 
AND GENERAL EXECUTIVE BOARD — 
ELECTION PROCEDURES 


Secuon | Nouce of Elections 


Not less than fifteen (1S) days prior to any election, 
the Internationa! Secretary. Treasurer shall give appropr- 
sate notice to the membership of the forthcoming election 


Section 2 inte pnational Others 


The officers of the Organization shall consist of an 
International President, International Executive Vice 
President, International Sectetary-Treasurer, who may be 
teferred to collectively as the International Subcom: 
mittee These three officers. together with the three 
Vice Presidents of the Offshore Division and the Vice 
President of any fully-formed Division. shall constitute 
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the General Executive Beard Prior to the formation 
of such other Divisions, the Executive Officer of each of 
the remaining subordinate bodies shall be members of 
the General Executive Board If the Executive Officer 
of a non-fully formed Division ts unable to attend a 
General Execute Board meeting. such officer of the 
subordinate body who shall be elected by a majority 
vote of the Execuiise Board or Committee of the sulb- 
ordinate body shall act in the Executive Officer's place 


Section 2 Flecnon of Officers and Terms of Office 


The International President, the International Execu- 
tive Vice President, and the International Secretary- 
Treasurer shall be elected by a plurality vote of the 
general membership in each election, provided the win- 


ning candidate receives at least forty (40%) percent of 


the valid ballots counted. Voting shall be by secret ballot 
and conducted by an impartial balloting agency selected 
by a majority pro rata vote of the International Conven- 


If a run-off election is necessary it shall be betweer: the 
two candidates receiving the highest vote. If one of the 
two candidates in a run-off election declines to run, the 
other candidate shal! be deemed elected for said Inter- 
national office. The International Ballot Coramittee, the 
Impartial Balloting Agency, and the balloting procedures 
shall be the same as in the original election. The original 
list. of eligible voters, with deletion of members who 
are no jonge: in good standing shall be used for the 
mailing of ballots. No other proposition may be placed 


‘on the ballot and the balloting shall commence forth- 
with but in no event later than thirty (30) days following | 


the certification of the results of the election. 
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Uniess legally removed. all elective International Of- 
ficery she] hold their respective offices for a term of 
three (4) years, or until their successors are duly elected 
cand installed 


Section 2 Eligibility for International Office 


Any member shall be chgible fur nomination to an 
election as Internationa! President. international Execu- 
tive Vice President, or International Secretary. Treasurer 
sravided that at the time of nomination he has been 2 
neember of the Organization for a period of four (4) 
years, two of which shall be immediately prior ogg 
and is in good standing, as provided in Article iT! 
hon of 5 of this Constitution 


No member can accept nomination to, or be candidate 
for more than one office tn an International election 


Secon § Nominations 


Nominations for the offices of International Presi-_ 
dent, International Executive Vice President and Inter- _ 
national Secretary-Treasurer shall be made at the Reg- 
ular Convention preceding the election. 


_ When a nomination is made in Convention a these 
offices, the mover of the nomination must at such time 
present a statement setting forth the nominee's name, 

last known address, qualifications, background and gen- 
eral experience The same information required of a 
member nominated in Convention shall be furnished 
along with any nomination by petition. 


Nominations may also be made by petition signed 
by not less than fifty (50) members of the Organization 
Verticaton of the good standing of the — shall 
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be made bs the appropriate officer of the subordinate 
body of which the signators are members. All such 
neminations by petinon must be received by the Inter- 
national Secretary Treasurer prior to the time the Chair- 
man declares nominations closed for International Of- 
ficers 

No ‘ater than ten (19) days after the close of the nom- 
matics, each candidate shall have the ...ht to submit 


4 st2"ement not to exceed two hundred (200) words which 
shall include such information as: 


a) Date of joining Organization. 

b) Subordinate bodies he has belonged to. 

>) License date and issue number, if any. 

Cu Special reference shall be made as to whether he 


was suspended or dropped at any tirne he was in 
the Organization. _ 


This statement by a candidate shall appear on the 
ballot. If a statement is not furnished as required in this 


pond yg a ce ta ata 
name on the ballot. 


Notification to Nominees 


_ The nominees for the office of International President, 
International Executive Vice President and Internationa! 
Secretary-Treasurer shall be notified by telegram or 


a) the ten-day acceptance rule. 

b) that his written acceptance must state that 
not disqualified as a candidate by the Labor-Man- 
agement —_— and Disclosure Act of 1959. 


c) of his night to submit 4 statement for inclusion oo 
the ballot, not to exceed 200 words which shall 
include such information as required in a), b). c) 
and d) of this Section $ 


(For the purposes of tins Section, telegrams or cables _ 
shall be considered communications in writing} 


Accepte. ce of Nomination : 


Only those candidates who shal! have aotified the in- 
ternational Secretary-Treasurer. in writing, within ten 
(10) days after the close of the nommating period that 
they will accept the nomination shal! have their names 
placed on the International ballot ' 


Evers candidate tor any office in the Organization 
shall certify in writing that he is not prevented from 
holding office by any provision of the Labor-Manage- 
ment Reporting and Misclosure Act of 1959 or by any 
provision of the International Constitution Such cer- 
tification shall accompany every candidates acceptance — 
of hie nomination for office : : 


Secton 6 Elecnon of Iniernational Ballot Committee 


An Intern. onal Ballot Committee shall supervise the 
election and certify that the election was conducted in 
accordance with the International Constitution. 

The Committee shail consist of five (5) members and a 
first, second and third Alternate, nominated and elected 
by the Convention who are not candidates for office in 
the election to be supervised. i : . 


The Committee shall elect its own Chairman 
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Section * List of Eligtbie Voters 


a) No later than the tenth day following the close of 
the nominating period, each subordinate body shall fur- 
mish a list of members, in duplicate, to the Internationa! 
Secretary-Treasurer, who have not been suspended for 
non-payment of dues. unless the International Office 
maintains such information This list 1s to include the 
bow. number and the home address of -ach nember as 
recorded on the records of the subordinate body This 
list must be certified by the appropriate officer of the 
subordinate body. The International Secretary-Treasuret 
shal! furnish a copy of such list to the _— Ballos- 
img Agency. 
db) Each member whose name oer on the above 
list sha” be mailed a ballot. 


In the event a member's name appears on more than 
one list, he shall only receive one balict for the election 
of International Officers. 

€) If for any reason any member in good standing 
does not receive his ballot he may request, in writing, a 


‘baliot from the Impartial Balloting Agency. Such request 
SS eee 


og thereto. “DUPLICATE.” 


axnen & ‘Balloting Procedure 


a) The Impartial Balloting Agency shall send out suf- 
ficient sample official ballots to each subordinate body 
of the Organizs<.: and each such ballot shall shall bear the — 

_— tee who have been nominated and 
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ano shall have aouted the International Secretary- 
Treasurer of the acceptance of such nomination The 
torm of the official ballot of all subordinate henlies chall 
he identical in nature and stampes across the body of 
the ballot SAMPLE / 


hi The ballot shall be enclosed in an envelope which 
shali have only the fallywing printed thereon: SECRET 
BALLOT 


The SECRET BALLOT envelope shall be enclosed 
in an outer envelope which shall have the following in: 
formation completed by the member im the upper left 
hand corner his printed name and address. his subor- 
dinate body and book oumber. and his signature. This 
envelope shall be pre-stamped and self-addressed to the — 
Impartial Balloung Agency, co Safe Deposit Vault 
which shall be located in the city in which the head- 
quarters of the Organization 1s located, fo be kept for 
tabulation and certification purposes 3 


¢) The Impartial Balloting Agency shall be respon- 
sible for making all arrangements for such Safe Deposit 
Vault and for the placing therein of the tocked and 
sealed ballot box of the Organization. All such arrange- 
ments shall be subject to the approval of the Interna- 
twna! Ballot Committee The Impartial Balloting Agency 
shall retain an its possession the keys to the locked and 
sealed hallot bow until the election results have heen cer- 


tified by the impart.al Balloting Agency 


di Immediately following the tenth day after the close 
of the nominating period. the Impartial Balloting Agency 
under the supervision of the International Ballot Com- 
mittee shall prepare the official ballot and shall mail 
one such baller to cach member of the Organization 
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who has not been suspended for non payment of dues 
at the time the ballots are mailed out All ballots shall 
be masled not later than the thirtieth day following the 
close of the nominating period at which nominations 
chave been made 


¢) In any case where a member has listed an office 
of the Orgamiza.on cr care of an offwial of tne Or- 
ganization as his last known address, the Impartial Bal- 
foung Ageacy shall mai a notice to such member at 
that address informing such member of the meaiis by 
which he can obtain his ballot. The Impartial Balloting 
Agency shall not send any ballot to an office of the 
Organization nor in care of an official thereof except 
~ the official's own ballot to his own home 8 


f) The Internationa! Ballot shall be officially closed 


ninety (90) days after the daie of the mailing of the 
ballots by the Impartial Balloting Agency All ballots 
postmarked later than that date shall be declared void. 
fm the case of thoce members receiving duplicate bal- 


_ Jots. the one with the eariiest postmark shail be counted. — 


g) The members of the official International Ballot 
Committee and the Impartial Balloting Agency shall be 
“empowered with an order exccuted by the Organization 
and signed by the International President and Interna- 
tional Secretary-Treasurer and under the seal of the Or- 


ganization to proceed within seven (7) days following — 


the close of the balloting to the safe deposit vault where 


“the locked and sealed ballot box is kept. Upon preseat- 


ing the duly executed order to the custodian of the safe — 
deposit vault said custodian shall deliver the ballot box 


which shall contain all ballots which have been cast. 


hi The Impartial Balloung Agency shall proceed then 
to counting the ballors Candidates receiving 4 plurality 
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vote of the general menthership for each office, prow - 
vided the winning wandidate receive at least forty 
40%) percent of the valid bailots counted, shall be 
declared elecied «..! 2 certification of the results shall 
he made by the Ie: va, Balloting Agency Telegrams | 
4? other communica! she’, Se cent to all subordinate’ 
hodies contaming ee tevilty of said election 

1) Challenges to the election must be made at the time 
of the counting of the ballot by the candidate or his 
representative observer who shalt possess certification of 
same from the candidate he represents. ee 

}) The ballots and alt records pertaining to the clec- 
tion must be preserved for one year 


Section ¥ Miscellaneous Election Matters 


a) Any candidate desiring to distribute literature 10 
connection with his candidacy, as provided under Sec- 
tron 401 ic) of the Labor-Management Reporting and 
Disclosure Act of 1959, shall be required to pay im 
advance for the cost of such distribution. The amount — 
shall be certified by the independent mailing service as 
designated by the Impartial Balloting Agency. The Im- 
partial Balloting Agency shall make appropriate arrange-— 
ments for the security of the mailing list. The Impartial 
Balloting Agency shall im: ediately notify the candidates 
of the name of the mailing service and the cost of dis- 


 tnbution of the candidate's literature. 
6) Installaiion of officers shall take place not later 


than thirty (30) days after the results of the ballot are 
known. at the convenience of the successful candidate 


Section 10. Vacancies in office 


a) In the event there is a vacancy in the office of 
International Present. the International Executive Vice 
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Prew. he ake he ice Gar te tenia ade 


the ae Vice) President 
Ge iy chy he the Inter: 
torn se. ‘Ve the Internatonul Secre 
fare) te: declines the posi! tt shal be filled as 
prov del on subsection (bh) below 

hi Eacep for ihe iacceson procedure set fouth on 


Subse. 000 a) above amy vacancy if any International 
Otfne shal be flied os masority pro fala vote of the 
Genera! Precutee Board until the meat regular election 


Sectice )) General Frecative Board 


All members of the Genera! Exécutisve Board. other 
than the Internationa! President. International Executive 
Mice President and International Secretary-Treasurer 
shali be elected 6y secret referendum ballot by the 
members in good standing of the subordinate body they 
fepresent. in accordance with the By-laws of that sub- 
ordinate body They shall remain on the General Execu- 


tive Board by virtue of their continuation as Vice Presi- 


dent or Executive Officer of a subordinate body 


Section /2 Suspension and Removai of International and 
Subordinate Bady Officers _ 


ua) International Officers — The Gereral Executive 
Board shail have the power to suspend any International 
Officer from Stlice by the two-thirds pro rata majority 
vote of the entire Board Immediately after any suspen- 


sion, the General Executive Board shall submit a recall 


feferendum ballot to the membership of the Organiza- 
tion which shall contain a description of the offense(s) 
and the approximate dates thereof 
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othe i eae ‘he member approves the 


Lhe Ape te Phe hat eS gre 
: tram pitice. EY te mannets 
sie fee len apytases TRO vuapended) a 


‘ta the SONpenk : 'Olhce shall be decme! 


falls restored ta tus office 


bi Si fordna Body Ot ieen The By faws of 
cach subomdiaie body shul provide adequate procedures 
i 


the remacal of we (atid 


ARTICLE VI. AUTHORITY AND DUTIES 
OF INTERNATIONAL OFFICERS AND 
INTERNATIONAL SUBCOMMITTEE 


Secon | Dutes of International Presudent 


It shall be the duty ot the International President and 
he 1 hereby authorized to 


a) preside at all Conventions and Creneral Executive 
Board meetings and shall have the deciding vote _ 
in case of a tre on any question / 


b) grant dispensation authonzing subordinate bodies 
to orgamze and authorizing groups to operate until 
such time as they receive their charters with the 
approval of the General Executive Board 


ch appoint all representatives of the Organization to — 
serve on International National and loval labor 
or profeswonal organizations with which the Or 
gamzation i¢ affiliated. or programs which require 
Organization representation 
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dy decide on all points of law. interpretations of the 


e 


& 


h 


— 


Constitution, and or grievances submitted to him 
by the subordinate bodies, after consulting with 
International Counse! When the International 
President makes a decision or interpretation and/ 
or orders a subordinate body to observe the laws. 
tules and regulations and th subordinate body 
tefuses. the subordinate body shall be subject to 
suspension or revocation of its charter with the 
approval of the General Executive Board 


be an ex-officio member of all committees 


supervise the affairs of the Organization acting to 
further the interests of the membership 


act as the Executive Officer of fully-fornied Divi 
sions and render services thercto 


accept a call to serve by the government of the 
United States if he believes it is .1 the best in 
terests of the Organization to accept In such cases 
his position and remuneration with respect to the 
Organization shall c-ntinue. If such service is for 
more than thirty days it shall require approval of 
the General Executive Board by its majority vate 


direct that a referendum vote or a vote by mem- 
bership meeting be held by the membership of any 
subordinate body on any matter. issue or proposi- 
tron when he believes that the welfare of the 
membership of the subordinate body wi'l be pro- 
tected or enhanced by such action 


delegate to a person or persons ihe execution of 
such of his duties as he may decide, provided. 
however. that the responsibility of the Interna- 
tional President as provided in this Constitution 
or by statute shall not be delegated 


ki 
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ay 


q) 


supervise the other International Officers assign- 
ing them to such duties at such locations as in 
his opimon will permit the work of the Organiza- 
tion to be handled in the most efficient manner, 
provided such assignment shall not conflict with 
specific Constitutional duties of such other of- 
ficers 


serve as the Editor of the official publication of 
the Organization, “THE MASTER. MATE AND 
PILOT’ 


appoint such organizers, representatives, assistants, 
counsel, accountants and other professional per- 
sonnel as he may require to assist him in the 
duties of his office and to fix their compensziion, 
with the approval of the General Executive Board. 
appoint. a Trustee to take charge and control of 
the affairs of a subordinate body in accordance 
with applicable provisions of the Constitution and 
the approval of the General Execui:ve Board for 
the purpose of correcting corruption o: financial 
malpractice, assuring the performance of collec- 
tive bargaining agreements or other duties of a 
bargaining representative, restoring democra.i¢ pro- 
cedures of otherwise carrying out the legitimate 
objectives of this Organization 


sign all official documents on behalf of the Or- 
gamizanon and its subordinate bodies. when re- 
quired 

attend and participate at meetings of subordinate 
bodies and to visit any vessel or work location at 
which members are employed 

make agreements with Employers binding a sub- 
ordinate bods when such bods requests such as- 


31 


sistance iN Negotiations, subject to rat.« ‘on by 
the membership in accordance with the subor- 
dinate body's By-Laws. 


ti designate the proper bargaining agent if two or 
more subordinate bodies negotiate for or seek rep- 
resentation ef the same employees of a particular 
employer or association of employers. 


Section 2. Duties of Internationa’ Executive 
Vice President 
It shall be the duty of the International Executive 
Vice President and he is hereby authorized to: 
ab perform such dutics as may be required of him 
by the Internatio.:<i President. 

b) preside at a Convention, General Executive Board 
Meeting or any meeting normalty chaired by the 
‘International President when the latter is not able 
to perform such functions. oO 

_¢) serve as the International President in the event 
_ a vacancy io that office occurs. 

d) act as the Assistant Executive Officer of all fully- 

formed Divisions. 


Section 3. Duties of International Secretary-Treasurer 


“It shall be the duty of the International Secretary- 


Treasurer and he is hereby authorized to. 
a) receive all monies paid to the Organization aud 
give an official receipt tor same : 
b) keep an accura: account of all nionies received 
_and disbursed and a separate account of all monies 
received from the subordinate bodies of the Or- 
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¢) 


d) 


e) 


ganization He shall keep an accurate list of all 
members of the Organization from the informa- 
tion which shal! be furnished by the appropriate 
oificer of each subordinate body showing the 
standing of each member with tegard to such 
member's payment of dues. assessments and other 
monies required «9 be paid to the Organization 


render a complete report to the General Executive — 
Board meeting and Convention giving a complete _ 
statement of membership records for the previous 
year, all monies received and to whom and for 


what paid out, the amount disbursed during the : / 


year and assets and liabilities of the Organization, 
together with the cash balance on hand at the 
close of the fisce! year 

At the end of each fiscal year, *he International 
Secretary-Treasurer shall present a CPA's audit 


for posting on the bulletin board at each office — 


of the Organization and for distribution to the 
membership through the official publication. 
keep a true record of all transactions of the Or- 
ganization ts \ ae 
deposit all monies received to the credit of the — 
Organization in a hank or banks as he shall de- 
termine will offer the most advantageous yield 


‘consistent with safety and good financial manage- 


ment, with the consent of the General Execuiive 

Board. He shall sign all checks duly authorized | 
for the purpose of paying current expenses. 

- Should the International Secretary-Treasure: be 
unable to perform these duties the International 

President, or the International Executive Vice 

President if so required hy the International Pres. 


33 


ident, shall have the authority to sign such checks 
and have access to the accounts or safety deposit 
box, and the bank(s) shal! be so notified by the 


- General Executive Board. 


f) 


8) 


oh) 


i) 


k) 


)) 


perform other duties not in conflict with this Sec- 
tion as the International President or General 
Executive Board may delegate to him from time 
to time. 


preserve and have custody of all correspondence 
concerning the Organization and all its property, 
securities, documents, books. official seals. records, 
etc. wherever located. 


hire such clerical help as is necessary to carry On 
the business of the Organization and to meet his 
official duties. and to determine the remunera- 
tion and working rules and conditions of such 
employees with the approval of the International 
Subcommittee. 

arrange for the preparation and distribution of 
minutes or other records of the actions taken or 


business discussed at Conventions, Genera: Ex- 


ecutive Board Meetings and other important cor- 
tespondence related to the activities of the Or- 
ganization. ie 
cause the payment of proper bilis and expenses 
of the Organization when supported by satisfac- 
tory statements or vouchers. 


maintain such records or prepare such reports as 
may be required by Federal, State or local law. 


deliver to his successor all funds and property of 
the Organization in his possession at the expira- 
tion of his official term. 
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m) act as the Financial Office: of all fully-formed 
Divisions Ly 


Section 4. Duties of the Internanonal Subcommittee 


It shall be the duty of the International Subcommittee 
 caaduct the affairs of the Orgauurtion between meet- 
ings of the General Executive Board It shall have full 
authority to act on behalf of the Organization, subject 
to the action of the next meeting of the General Execu- 
tive Board or Convention 


Section 5 Remuneration of International Officers 


Effective on the adoption of this Constitution, exist- 
ing benefits of International Officers shall continue, in- 
~ cluding a provision for sixty (60) days’ ‘annual vaca- 
tion. The annual salaries of officers shall be: Interna- 
tional President -— forty thousand ($40,000) dollars, 
International Executive Vice President and International 
Secretary-Treasurer — Thirty-five thousand ($35.000) 
dollars. : 

Thereafter, the International Officers shall receive 
such compensation and benefits for their services as 
the International Convention may determine. They shall 


be reimbursed for all reasonable expenses incurred in — 


the performance of the duties of thew office. 
‘ARTICLE Vil. GENERAL EXECUTIVE | 
BOARD 


Section 1. Votine ” rocedure 


“(a) Each raember of the Genera! Executive Board 
shall have one vote and a majority of the votes cast 
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at any meeting of the General Executive Board shall be 
pecessary to oe any resolution.” 


“tb) A majority of the General Executive Board 
members shall constitute a quo7um.” 


Section 2. Meetings. 


a) Meetings of the General Executive Board shall be 
held at least twice each year. They shall be held at 
such times and in such places as the International Pres- 

_ident shall determine. provided, however, one of these 
meetings shall be held as soon as possible after receipt 
of the annual audit. 


'b) Meetings of the General Executive Board shall be 
on not less than ten (10) days’ notice, except for emer- 
gency meetings. Upon the receipt of the call of the 
_ General Executive Board meeting, each Board member 
shall within forty-eight (48) hours. advise the Interna- 
tional Office whether he will attend. 


 ¢) A meeting of the General Executive Board may be 
called by petition of Board members, the combined 
membership of whose subordinate body or bodies repre- 


sent a majors of the dues-paying members of the Or- 
ganization. 2 
Section 3 Duties and Authority 


The General Executive Board shall act upon and de- 
cide on all appeals presented to it by subordinate bodies 
or individual members Second only to the Convention — 
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in legislative and policy-making aughority it shall act 


between Conventions on all matters related to the wel- 
fare of the Organization not specifically prohibited by 
this Constitution or restricted to action by the member- 
shiz :n referendum ballot and shall decide on all ques- 
tions of tue. The General Executive Boara is hereby 
authorized to: : : : 


a} 


b) 


¢ 


d 


— 


e) 


fi 


supervise the activities, affairs and functioning of 


the Organization. 


act on the issuance or suspension of charters of 
‘subordinate bodies, as recommended by the Inter- 
national President. 


establish and order compliance with such rules, 
regulations or procedures, consistent with this 
Constitution, as are required for the effective 
management of the affairs of the Organization. 


establish or approve the payment of salaries, 
wages, expenses, allowances and other disburse- 
ments for those employees of the Organization not 
specifically covered by this Constitution. 

establish such benefits as may be required to at- 
tract and retain interested and competent person- 
nel. including but not limited to pension, welfare, 
vacations, holidays, severance pay, tuition or — 
scholarship. and insurance benefits. L 


lease. buy. sell, mortgage or dispose on behalf of 
the Organization of any property, rights or privi- 
leges as it thinks is desirable to meet the objectives 
and purposes of the membership. 


| act on affiliation of the Organization, and approve 


the affiliation of any subordinate bedy, with such 
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international, National and local orgatizetions 4) 

the Board believes is in the best anterests of the 

membership. 

hy decide questions of jurisdiction relating to ubor- 
dinate bodies and conclude organizational and 
jursdicuons! agreements withyother labor o. 7a" 
“j2aions. : 

1) provide financial assistance from the general as- 
sets of the Organization to any subordinate body. 


j}) bring suit in behalf of the Organization with full 
authority to bind their action in such suit all 
members of the Organization, and {0 assume the 
costs of any legal actions in which the Organiza- 
tion becomes involved. ' 


Ak) levy assessments for necessary fevenue an accord: 
ance with this Constituvion 


1) act on the merger of subordinate bodies and in 
this connection may conduct a referendum vote 
among all the members of the subordinate bodies 
involved. : : 


m) estadlish such marks, labels or other imsignie to 
identify the Organization or to improve the pro- 
fessional recognition and status of the men- 
bership. 


mn} appoint a person to fill a vacancy in office, where 
procedures are not otherwise provided in this Con- 
stitution, or the By-Laws of any subordinate body. 
to serve until the next regular election for that 
office 

atters to a subcommittee of 


o) refer questions or m 
Board or the International 


the General Exccutiee 
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ermine the 
matters, sirbject 


Subcommittee which will decide oF dete 
dispositicn of such questions OF 
io action at the next meeting of the General Ex 
ecutive Board of Convention. : 
p) conduct a poll af members on such subjects and 
ander such mules 45 11 4) decide : 


ARTICLE VIIL REVENUE AND FUNDS 


Section 1. International Dues: 

1974, the financial officer 
Hi pay the International 
minimum amount for 
bordinate body, 


a) Commencing January |. 
of each subordinate body sha 
Secretary Treasurer the following 
cach member in good standing of the su 
each calendar quarter 


a International 
Unit Dues 
Offshore Division os 750 
Government Employees: Disision s rl 
Inland Subordinate Body § 375 
Pilot Subordinate Body §$ 750 
$ oe 


Shoreside Division i. 
Such payment shall be accompanied by a report in a 
form prescribed by the International Secretary- Treas- 
urer A receipt shall be issued for each payment received. 


b) Each subordinate body shall have the authority to 
Gx the amount of its members’ dues subject to the provi- 
sions of (c) below, but no change in such amounts shall 
be made except as approved by 3 majority vote in 
referendum balloting on the change : 
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¢) The minimum anaual dues which may be required 
by any subordinate body shall be as follows: 


Minimum 
Uni Annual Dues 
Offshore Division $ 300° 
_ Government Employees’ Division $s — 
Inland Division — $ 120 
Pilot Division $s — 
Shoreside Division $s — 


Effective 10-1-1970. 


Section 2. Initiation Fees (minimum) 
a) Offshore Division 


n 


2) 


3) 


The initistion fcc for an applicant who had aa _~ 


Original license issued less than one year prior 
to the date of application shall be $1,000, 
minimum. : 

The initiation fee for an applicant who has had 
an original license for one year or over but 
less than five years as of the date of his ap- 
plication, military service excluded, shall be 


- $2.000, minimum. 


The initiation fee for an applicant who has 
had any license five years or over from the 
date of issue of the original license to the 
date of application, military service excluded, 
shall be $3.000. minimum. 


b) Inland Locals 


1) 


The initiation fee for an applicant shall be a 
minimum of $250 unless the applicant has 
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served more than one year on his license is- 
sued by the United States Authorities 


2) The initiation fee for an applicant who has 
served one or more years on t's license issued 
by the Unlted States Authoriies shall be $500, 
minimum. : 


c) At least fifty (80°) percent of all initiation fees 
~ recenved by all subordinate bodies shall be paid to the 
Organization as they are received a 


d) The International President may. after investiga- 
tion. give dispensation to a subord:nate body and waive 


all or part of an initiation fee 


e) Any subordinate body collecting monies from mem- 
bers of another subordinate body shall forward all such 
collections to the International Secretary-Treasurer. 


Section 3. Charter Fees and Assessments 


Before the issuance of any charter to a subordinate 
body. the applicant for a charter shall forward to the 
International Secretary-Treasurer a charter fee of $100 
and, if required by this Constitution or the General Ex- 
ecutive Board, an assessment for each signatory to the 
application This assessment may be applied to future 
International Dues at the discretion of the General Ex- 


ecutive Board. 


Section 4. Other Income 


Subject to applicable law and the provisions of this 
Constitution, actions for obtaining income may be in- 
stituted by the Convention or the General Executive 
Board 


4) 


Section 5. Timely Payment 


International dues must be paid by each subordinate 
body within one month following the calendar quarter 
for which payment is due. If a subordinate body fails 
to make payment on a timely basis the International 
Secretary Trezsurer shall refer the matter t the {nter- 
national President who shall take appropriate lawful 
action. : 


ARTICLE IX. SUBORDINATE BODIES 


Section !. Application for Charter 


a) Every subordinate body shall hereafter be known 
by the following title: : 


International Organization of | 
Masters, Mates and Pilots 


+. _ Division, or Local No —— 


b) Except as otherwise provided in paragraph (c) 
hereof, whenever fifty (50) or more persons who are 
duly qualified, desire to form a subordinate body io 
this Organization, they shall make application in writing 
to the International Secretary-Treasurer, remitting at the 
same time funds for the charter and other necessary 
material which must be purchased from the Organiza- 
tion. However, before a charter can be granted, the In- 
ternational Secretary-Treasurer shall notify in writing 
all subordinate bodies spelling out the proposed juris- 
diction of the proposed new subordinate body thereby 
giving them the opportunity io present their opposition, 
f any 
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c) Chartering of Small Uni — Whenever @ group 
ot jess than fifty ($0) persons who ate duly qualified, 
desire to form a subordinate body of this Organization, 
they shall follow the procedure outlined in paragraph 
ib) of this Section. however, spesta’ conditions may be 
imposed for the charter “ sich a group. 


Section 2. Consolidation of Subordinate Bodies — 


Should two (2) of more subord.nate bodies wish to 
consolidate or operate as a branch oF branches, they 
may do so by a majority vote of the voting members 
of each subordinate body so desirng. by referendum 
bailar. The ballot in such cases shal’ indicate the head- 
quarters of the new consolidated unit 


Section 3. Jurisdiction 


The jurisdiction of any subordinate bods shall continue 
‘uniess amended by Convenhor acuon All questions of 
jurisdiction between subordinate bodies shall be decided 
by the International President whose decision. may be 
appealed to the General Fxecutive Board and or any 
Convention / 


Section 4 Government 


a) Each subordinate body shail adopt By-laws or — 
rules governing all aspects of its operation not in conflict 


with this Constitution. Such By-Laws shall be adopted 


and amended only by a majority referendum vote. 


Any Article in the By-Laws of any suberdinate body 
conflicting with this Constitution void and may not 
be enforced No subordinate body ay alter or amend 
anv part of this Constitution : : 
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b) The By-Laws of each subordinate body shall comply 
with all applicable laws and shall include provisions on 
the following matiers: a 

1) Qualifications for or restrictions on membership 

consistent. with this Constitution and uniformly 
administered. ; 

2) Authorization for disbursement of funds. 

3) Certified audit of financial transactions. 

4) Compensation of officers and election of officers 
by secret referendum ballot 

5) Discipline or removal of officers for breech of 

trust. 

6) The calling and conduct of meetings. 

7) Negotiation and ratification of collective bargain- 

ing agreements and authorization for strikes. 

c) The Offshore Division By-Laws shall tequire 2 
secret mail referendum ballot conducted by an impartial 
balloting agency on the following matters of Susiness: 

i. adoption and amendment of the By-Laws 
in. dues and vmuilar financial items 
“a. election vt officers: 


wv. recall and suspension of officers which shall 
only be initiated by petition signed by a two- 
thirds’ «2 3) majority of the Offshore Division 
Executive Council or by twenty-five (25°) pet- 
cent ot che members in good standing. 


d) The General Executive Board may recommend to 
subordinate bates additional matters which should be 
covered by the subordinate body's By-Laws 
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“Section § Safeguards Against Improper Disciplinary 
‘Actions : 


a) The basis for charges against any member of the — 
Organization shail be as follows: 


1) Violation of the International Constitution or 
subordinate body By-Laws. | ; 

2) Disobedience of any lawful regulation, rules, 
orders, mandates of the International or the sub- 
ordinate bedy he belongs to or within whose 
jurisdiction he secured employment. 


3) Violation of the oath of loyalty to the subordin- 
ate body or to the Organization. 


4) Secession or fostering same. 


b) No member of this Organization may be fined, 
suspended, expelled, or otherwise disciplined except for 
non-payment of dues unless such member has been. 


1. served with written specific charges: 
n given reasonable time to prepare 4 defense. 


iii, afforded a full and fair hearing by a Trial Com- 
mittee selected in accordance with the By-Laws / 
of his subordinate body; or by a Trial Committee 
selected by the International Subcommittee. The 
findings and judgment of this Trial ‘Committee 
shall be effective when submitted in writing to the 
International Secretary-Treasurer. 


on Appeals from discipline by subordinate bodies 
shall be made to the General Executive Board 
or the International Convention : 


2) All appeals must be taken within fifteen days 
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from the date of the findings of the Trial Com- 
mittee and after reasonable notice to the accused. 
The appellant shall file a written notice of appeal 
‘with the International Secretary-Treasurer and 
the notice shall clearly state that an appeal 1s 
being taken from the particular decision in a 
particular case. : Le 


Pending any appeal. the decision appealed from 
shall remain in full force and effect unless other- 
wise provided. : 


3 


we 


— 


4) The appellate body shall fix the date when an 
appeal will be considered and the accused shall 
be given reasonable notice thereof 


$) The accused shall have the right to appear be- 
fore appellate bodies and present argument on 


his case 


_ 
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In the discretion of the body hearing the appeal, 
appeals shall be heard either on the record made 
before the Trial Committee or by 4 further 
hearing. : : 


Section 6 Surrender of Union Card 

Any member disciplined or expelled may be required 
to surrender his union card or hook : 
Section 7. Finances — 


Dues, assessments and other payments 0 the sub- 
ordinate body shall be subject to approval by a majority 
of the membership voting in referendum baflot and must 
provide sufficient income to meet the financial obliga- 
tions of the subordinate body. 


Mt 


Section & Relationship of International Officers to Off- 
shore und Other Fully-Formed Divisions 


The International President shall be the Executive 
Officer of the Offshore and other fully-formed Divisions 


The Int--naticnal Executive Vice Presid--t shell be 
the Assis.ant Executive Officer of the Cffsnore and 
other fully-formed Divisions. | : 

The International Secretary- Treasurer shall be the 
Financis! Officer of the Of fshore and other fully-formed 


Divisions 


Section 9. Investigation of Subordinate Bodies and 
Establishment of Trusteeships : 


a) The International President of any person OF 
persons whom he may designate shall have the right to 
review the books and affairs of anv subordinate body. 
All officials of subordinate bodies shall render all fe- 
quired assistance tv facititate such exan 
of subordinate officials to cooperate shall be grounds for 
removal by the Organization. — 


b) If the International President’ receives information 
from the investigation, conducted in accordance with 
“this Section, that there iy corruption of financial mal- 
practice within the subordimate body, of that there ts a 
need to assure performance of a collective bargaining 
agreement of the duties of a bargaining representative 
of the subordinate body. or if the International President 
believes that there is 4 necessity of restoring democratic 
procedures to the subordinate body, or if the subordinate 
body is not carrying out the legitimate objectives of the 
Organization. he may appoint a Trustee with the con- 
sent of the General Precutive Board by its two-thirds’ 
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(2d) mayors pre tata sole to take charge and contre! 
of the affass of the subordinate body 


co) The Trustee shall be authorized and empowered — 
to take full charge of the affairs of the subordinate hody. 
te remove any or all officers and appoint and remove 
temporan officers during his Trusteeship, to suspend 
all membership meetings and all provisions of the By- 
L-ws. to bring ch ges against any mouher of said sub- 
ordinate bods © ans other subordinate body to take 
such other action as in his judgment is necessary for 
the preservation of the subordinate hody and its interests 
The Trustee shall report from time to time on the 
affairs and transactions of the subordinate body to the 
International President. The enumeration of the above 
powers of the Trustee shall aot be deemed to operaic 
as a limitation on his powers which are to be construed 
broad! 

d) The suspended officers shall turn over all monies. 
books and property of the subordinate body to the 
Tritee who must issue receipt for same 


e) Any member in good standing of the subordinate | 
body may be appointed a temporary officer. He shall 
be bonded for the faithful discharge of his duties, satis- 
factory to whomever appoints him, said premium on 
bond shall be paid by the subordinate body 


fy When the Trustee or International President rec- 
ommends self-government be restored and such recom- 
mendation 15 approved by the General Executive Board 
or Convention, the Trustee shall direct an election at 
such time as he may designate. any other provisions of 
the By-Laws notwithstanding, and following ‘such election 
and installation, the Trusteeship shal! terminate and the 
Trustee shall return all funds. property. books and papers 
to the appropriate officers of the subordinate body 
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It however, the charter of the --> rdinate body i 


suspended of revoked chin ans 7. -29ce remaining to 
he credit of the subordinates Meme he olaced in the 
hands of the Titermationa! Secteta” | tester, who shall 


“hold it in trust for the purpdse of ©. (carizatoe of such 
subordinate bods : 


Section 10. Trentfer at Member Peoecen Subordinate 


Bodies 


A member of one subordinate wCe who meets the 
qualifications for membership in io sher subordinate 
body of the Organization may trany‘:t to that unit If. 
however, the initiation fee of the 1<* subordinate body © 
is higher than that of the subord.naie body from which 
he 1s transferring, the difference im euch fees shall be 
paid by the member and forwarded . “he Organization 


No member shall be permitted 7. “censfer unless he is 


in good standing with his suberdr + “ody with respect 
to dues and assessments : 


Section I}. Suspension and Revocazon of Charters 


The charter of a subordinate bods may be revoked 
or suspended by the General Execut:-e Board upon the 
recommendation of the Internationa Prewdent, for 


1) failure to meet any financ.s 2bhgation to the 
Organization within sixty (50) avs after it is due 


2) refusal or failure to make -ecurms of reports 
required by the Organization © by Federal law. 


3) refusing or neglecting ‘9 coeform to or abide 
by any directions or decuacen of the General 
Executive Board or the Convecmuon — 


“a 


Section 12. Court actions and Appeals to other 
Authorities by Subordinate Bodies 


In no case shall a subordinate body appeal to any 
court or other authority until it has exhausted its rights 
of appeal under the laws of this Organization. Aoy 
violation of this section of the Inte:national Constitution 
shall be cause for receivership of the subordinate body 
under a Trusteeship or suspension of the subordinate 

body's charter. The subordinate body violating this sec- 
tion shall be subject to all expenses and costs to the 

Organization. 


| Section 13. Individual Responsihility of anv Officer. 
Agent, Employee or Member of any 
Subordinate Body 


Any officer. agent, employee or member of any subd- 
ordinate body who makes of authorizes or voies for, 
of joins in the making or authorization of any payment 
out of the funds of his subordinate body, or the creating 
of any expense. charge or lien of any nature to, or upon 
any of the funds or property of his subordinate body. 
contrary to any of the provisions of this Constitution, 
or contrary to any order of either the International 
President or the General Executive Board shall be in- 
dividually liable to such subordinate body and to the 
Orgamzation for the amount of such payment, expense. 
charge or lien and for all damage sustained by such 
subordinate bods of the Organization. resulting from 
such payments or the creation of such expense. charge. 

or hen, and for all expenses incurred by the subordinate 


body, or the Organization, in the recovery of such pay- 


ment. or the contesting of any such expense oF lien 


50 


Section 14 Prohibition Against Employment of Counsel 
Chargeable to International / 


No suberdinate body or ne individual member of this 
Organization shall employ counsel chargeable to the 
Orgarcation. 


Secron 18 Dissolution or Withdrawal of 
Subordinate Bodies 


No subordinate body shall dissolve of withdraw from — 
this rganization without the consent of the Interna: 
tional Convention. or General Executive Board. : 


Any member in good standing in a yubordinate 
hods which has been withdrawn or dissolved or which 
has had its charter revoked. who can furnish «./<factory 
proof to the General Executive Board or its repicreniative 
af his standing in his yubordinate body shall be entitled 
to a transfer card from the Organization. With this card, | 
which shall be furnished by the International Secretary- 
Treasurer with the seal of the Organization attached, 
he mav make application to the subordinate body nearest 
his residence. subject to the International ©onstitution 
and to the By Laws of the subordinate body to which 
he may apply ; so : 


Section IA Reloronde 


The Exvecutse Councd of Committee of any sub- 
ordinate body shall have the unrestncted right tw send 
out a referendum ballot to the eetre membership of 
that subordinate body to act upon if in the opinion of 

“the Precotive Council or Committee. the need for such 
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ARTICLE X. AMENDMENT OF 
CONSTITUTION 


Section | Internanona! Dues Minimums Assessments 
and Amendments 


a) Subsequent to the adoption of this Constitution, any 
future International Dues minimums, or assessments, or 
any Constitutional amendment shall be adopted in the 
following manner : 


i} a two-thirds majority pro rata vote in a Regular, 
Specia! or Constitutional Convention, and 


2) approved by a majority vote of the membership 
young in a secret 1eferendum ballot. 


b) The General Executive Board by its two-thirds 
Majority pro rata vote shall have the power to levy an 
emergency assessment. Such action of the General Ex- 
cutive Board must be ratified by a majority vote in a 
forty-five (4$) day referendum ballot, in which all mem- 
bers in good standing of the Organization are eligible 
to vote. Such action shall he effective only until the next 
regular Convention. : 


¢) The referendum ballots by the membership under 
Subsections (a) and (b) of this Section shall be con- 


ducted by an impartial balloting agency, elected by the 


Majority vote of the Convention or General Executive 
_ Boaid whichever the case may be. The impartial ballot- 
img agency shall be under the general supervision of a 
duly elected International Ballot Committee, which 
Committee shal! also be elected by either the Interna- 
tional Convention or the General Executive Board, 
whichever the case may be 
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Section 2. Procedures for Proposal and — 
of Resolutions 


a) Amendmer’ or resolutions oraeers by subordin- 

ate bodies, officers or delegates, which would amend the 
Constitution must be filed in writing with the Interns- 
tional Secretary-Treasurer at least thirty (30) days orior 
to the Convention at which they are to be considered, 

Copies of such resolution shall be distributed to all 
subordinate bodies prior to the commencement of the 
Convention with, if possible, an estimate of the cost 
factors involved with the proposal. 


b) The Constitution Committee may submit a pro- 
posed amendment by a majority vote of its mente. to 
the full Convention. 


Section 3 State and Federal Law 


Any Articie within this Constitution that is in direct 
conflict with any State or Federal Law shall not be en-. 
forced by the elected officers of the Organization. The 
General Executive Board shall have authority between 
Conventions to amend this Constitution as necessary to 
remove any conflict between its provisions and those 
of any applicable Federal or State law 


ARTICLE XI. OTHER MATTERS 


Secuon |) Bonding ot Otficers and Emplovees 


All Officers and employees of the Organization and 
subordinate bodies who handle funds or property of the 
Organization shall be bonded in accordance with Federal - 
Paw The International Secretary-Treasurer shall advise 
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each subordinate body of its bending requirements To 
accomplish this the International Secretary 1 
must be farmshed with a Certified Public Av oun 
audit of each subordinate body books The expense 
of such bonding shall be borne by the Organization and 
all bonds shall be he’? in trust by the Interniond’ 
Secretary-Treasurer : 


Section 2 Piedec tor Officer« 


All officers of the Organization shall within thirty 
(30) days of taking office or commencing employment 
sign the following pledge which shall be immicdiate!ly 
forwarded to the Internationa! Secretarv-Treasurer and 
filed by him 


“| hereby pledge that I will faithfully perform th: 
duties of the office which 1 shall hold. tha’ | wil 
observe, enforce and suppor: the Comsntuion and 
By-Laws of the International Organization of Mas 
ters. Mates and Pilots, to the best ‘of my ability 
I believe in the democratic form of governmen’ 
and constitution of the United States of America. 
and wil! defend the same to the best of my abidity 1 
further pledge to work at all times for the hes! 
interests of the members of International Organ: 
zation of Masters, Mates and Pilots. so help me 
God" : : : 
(This pledge to be adapted for representatives 19 
foreign countries ) 


Section 3 Strikes and Loc kouts 


a) The International President 1s authorized to direct 
a subordinate body to take @ vote to accept of reject 
a proposed contract. either hv referendum halict or by 


oe 


such procedure a> 19 outlined in the subordinate bods 5 
Ry Laws 

b) Pror io a subordinate bed. becoming involved 
in a sttike, lockout, boycott, lawsuit of other serious 
difficulty such subordinate body shall notify the Inter- 
nat'-1a! President immediately of the nature of the dif- 
ficulty and the actior contemplated If ute action to be 
taken shall involve other subordinate bodies of other 
labor organizations, the International President shall 
hase the authority to modify or prohibit such action 


ch Subordinate bodies are authonzed to establish pro 
grams to provide strike 07 out-of-work benefits in case 
of strike or lockout. in accordance with the subordinate 
body's By-Laws 


Section 4 Cole ure Barganine Agreement: 


Subordinate bodies shall have authorty to negotiate 
agreements affecting their iocality and jurisdiction ex- 
cusively. The agreements must be made in the name of 
the International Organization of Masters, Mates and 
Pilots No agreement shal) be signed by an officer with- 
out receiving the consent of the International President. 
‘Onginai copies of all agreements are to be forwarded 
to the Organization, copies to be made and retained by 
the subordinate body No subordinate bedy shal! purport 
to make the Organization of any other subordinate body 
a party to. or refer to if as a separate entity in, any 
collective bargaining or other agreements without the 
express written consent of the International President 


Secnon § Otfeial Publication : 


ai The Organization shal! publish and distribute to al 
“members an official publication which shall be known 
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as ‘The MASTER. MATE*AND PILOT © Such publica- 
tion shall contain matters related to — func- 
Hons, policies and activities. 


bd) The official publication shall be under the direction 
of an Editorial Board elected annually by the General 
Executive Board. The Board shall, eonsist of the Interna- 
tional Subcommuitec and three members elected by the 
General Executive Board 


a) Every member shall have the fight to fair and 
reasonable access to the official publication for presenta- 
tion of a point of view for or against proposed amend- 


ments to this Consisution submitted to referendum, or 


any other matters of general membership interest, sub- 
ject to reasonable rules adopted by the General Executive 
Board 


Section 6 Separate Counting of Subordinate Body 
Ballots in Any Referenda 
i. all elections and reterenda, votes cast by members 


of each subordinate body shall be counted and the re- 
sults publi<tied separately. The ballots and all records 


pertaining to the election or referenda must be preserved 


for one year. 


ARTICLE XI. CREATING _ 
INTERNATIONAL ORGANIZATION 
MASTERS, MATES AND PILOTS 
ASSOCIATED MARITIME WORKERS 

LOCALS 


Section 1. Eligibility 
Eligibility to membership shall be any person employed 
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in the maritime industry not working snoder the authority 
of a heense 


Section 2. Initiation Fees, Dues, Inzernanonal Dues 
and Reinstatement Fee 


The minimum initistion fee ste. de $15. The mini- 
mum annual dues shall be $36 The minimum Inierna- 
tional Dues shall be paid to the International Secretary- 
Treasurer quarterly, not less than $i @9 per member per 
quarter The reinstatement fee shall be $25 and three 


months’ dues in advance The mimmum annual dues 


for unlicensed supervisory deck off.sers shall be $60 


Section 3 Transfer of Members -o Other Locals 


Associated Maritime Workers Locals shall arrange ao 
equitable agreement for transfer of membership to 
other Locals, provided, however, ao Associated Mari- 
time Worker Local member shal! be transferred to an- 

other Local except by paying tae difference in the 
amount of the initiation fee which %¢ paid to his Asso- 
ciated Maritime Workers Local amd the initiation fee 
of the Local into which he is traceferring. 


Section 4. Joint Meetings. 


Regular and Associated Maritime Locals may call joint 
special meetings for transaction of business affecting 
both Locals. a 


Section $. Representation at tnereational Conventions 
and International Executive Committee Meeting _ 


During the Convention. Assoc.aged Maritime Work- 
ets Locals shall he entitled to “epresentation based on 
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the average International Dues paid into the Interna- 
tional Organization during the preceding year. Asso- 
ciated Maritime Workers ' cals shall vote only on 
matters pertaining to their own class of work and to 
elect International Officers. The Executive Officers of | 
each Associated Martime Workers Local. or if the 
Executive Officer 1s not available, such officer of the 
Local as shall be appointed by majority vote of the 
Executive Committee of such Local. shall be a mem- 
ber of the Internationa! Executive Committee with voice 
and vote on matters pertaining to his class of work. — 


ARTICLE XI. EFFECTIVE DATE 
_ Sectian I 
The effective date of this Constitution shall be Jan- 
uary 20, 197. Thereafter. the provisions of the previ- 


ous Constitution shall become void except as otherwise 
provided in this Constitution. : 


ARTICLE XIV. AFFILIATION OF THE 
INTERNATIONAL ORGANIZATION 
OF MASTERS, MATES AND PILOTS 
WITH THE INTERNATIONAL | 
-LONGSHOREMEN’S ASSOCIATION | 
The International Organization of Masters, Mates and 
Pilots shall become affiliated with the Internationa! 
Longshoremen’s Association as the “International Or- 


ganization of Masters, Mates and Pilots, the Interna- 
tional Marine Divmion of the International Longshore- 
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mens Ass chon, 


and thi affiapen shall be tn ac: 


sardance with the following principles and safeguards 


| 


we 


The Internationa’ Marine Division shall be auto 
nomous and have its own officers subdivisions 
and self-government 

The President of the Intern-tional Organization — 
of Masters. Mates and Pilots shall be the repre- 


sentative of the International Marine Division or 


the Internationa! Longshoremen’s Association Ex- 
ecutive Council a 


The Internationa! Marine Division will also be 
represented on the Executive Boards of the ILA’s 
three existing geographical Districts: the Atlantic 
Coast District, the South Atlantic and Gulf Coast 
District, and the Great  akes District. If the ILA 
establishes a Pacific Coas. District, the IOMM&P 
will also have the right to be represented on the 
governing Board of that District 


‘Any maritime union, inland or offshore, which 

hereafter affiliates with the ILA shall become part 

of the International Marine Division 

The International Longshoremen’s Association 

shall pay pet capita tax on IOMM&P_ members 

to the AFL-CIO and this per capita tax shall be 

itemized separately as being made for members 
of the International Organization of Masters. 

Mates and Pilots. The [OMM&P shall pay per 
capita tax to the ILA. 

‘At any time prior to October 1, 1975, either Or- 
ganization, for any reason, may cancel the affilia- 
tion by written notice to the other, and the AFL- 
CIO charter and junsdiction of the IOMM&P 
shall remain with the IOMM&P 
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In the event of any such cancellation, the 
IOMMA&P shal! continue to retain all of its books, 
records, contracts. securities, funds, property, as- 
sets, collective bargaining agreement(s) and pen- 
sion, welfare. vacation and training plan(s) rights, 
books. records, funds, property and assets of any 
description whatsoever. In the event of any such 
cancellation. any provision of the ILA Constitu- 
tion which is contrary to the above. shall not 


apply. 


In the event there has been any transfer of 
members or organic merger of locals during the 
period that the IOMM&P has been a part of 
ILA, then. upon such cancellation, such transfer 
of members or organic merger of Locals shall be 
rescinded and the parties restored insofar as pos- 
‘sible to their status quo immediately prior to 


July 1. 1971. 


Fe ace aad eaiaal 


OT Tee 
PROPOSED OFFSHORE wae ae BY-LAWS AMENDMENTS 
PO. FOR NEGOTIATING CONTRACT AMENDMENT 


This ballot was authorized by the Offshore Division Executive Council meeting held in Baitimcre 
on October 19, 1973. All members of the Council attended and all of this ballot was duly authorized by 
the Council in accordance with the Offshore Division By-Laws. 


PROPOSITION No. 1 
LIMITATION OF MEMBERSHIP 


* Recognizing the fear prevalent among the mem- 
bersiu;: that the members p rolis may be flooded 
by taking new members into the Union, the Off- 
shore Division Executive Council unanimously 
passed the following resolution: 

eee 8 @ 

WHEREAS, the Offshore Division By-Laws are 
silent on the number of applicants who may be taken 
into membership atler the 1.5-1 job membership ratio 
has been reached, and 


with applicants as new membere, 

NOW, THEREFORE, BE IT RESOLVED that an 

additional sentence be added to «ticle ll, Section 1(b) 
reading: ( 

“Alter opening the membership roilé for the initial 

period, no more new members may be admitted 

to membership than the aumbet of members who 

have relinquished ective mombershia on @ one- 

for-one basis." ae : 

4 LUd 
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WHEREAS, the Offshore Division Executive Coun- 
cil wishes to ensure that the Division cannot be toodday, 
gi 
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PROPOSITION No. 
REDUCED QUORUM REQUIREMENTS 
FOR MEMBERSHIP MEETINGS 


hdl * 
The Council is aware that compulsory atlendance 


at meetings is repugnant to |OMM&P mombers. 

However, the members of the Executive Council 

are desirous of frequent membership meetings in 

order to keep mombors abreast of Union affaires 
and to keep the Union officials currant with mom- 
vertip inning. in order {6 encourage more 
froaucnt meetings, ine Exocutive Council unant- 
mously passed the following resolution: 

ees 86 @ 

WHEREAS, Offshore Division By-Laws, Article 
Vili, Section 3, presently requires ‘not less then 25% 
of the membership registered for shipping, with ea 
minimum of 15 members, shall constitute @ quorum 
for the transaction of business,” and ‘: 

WHEREAS, experience has snown that e chenge 
in the percentage previously ratified by the membere 
may be Gesirable, 

THEREFORE, BE IT RESOLVED, that the 25% 
requirement vo reduced to 15% with the present mini- 
mum of 18 membore for e quorum remeining um 
_ changed. 


YS OQ NO 
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PROPOSITION No. 3 
POLL TO NEGOTIATE CONTRACT AMENDMENT 
OF 30-DAY RULE 


The Offshore Division Executive Council reviewed 
several complaints from members about the | 30- 
day rule" and pessed the following reso.ution 
calling for a poll of the entire Olfshore Division 
membership. 

eoeeoe#es8s8:? 


"Thal @ Negotiating Subcommittee be authorized 


f ta negotiate amendment'ol the “30-day rule’ to permit 
‘ba to the vessel for the remainder of his assignsant 


rae) 
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Serre 
conte: 


[\Gae0 of layup if he has indicated his intent to co so 

writig at time of payott, files his request with the 
and does nol accept employment under the 
luding Port Reliel Officer work.” 


YES) NO [j 


PROPOSITION No. 4 
EASE REVENUE OF OFFSHORE DIVISION 


The Offshore Division Executive Counc:! mace an 

exhaustive study of the financial condition of ine 

Offshore Division. The letter accompanying ins 

ballot explains in detail the bare situation The 

Council voted unanimously in tavor of the foiiow- 

Ing resolve: 

eos} 9? @ @ 

“Resolved: To amend the Offshore Division By- 
Laws to provide for the following additiona: member- 
ship dues; Siz (6%) percent of the gross amount of 


- each vacation benelit received for work performed on 


any MM&P-contracted vessel, and six (6%) percent of 
eaeh vacation benefit received by every MM&P Oi!- 
ehere Division official. 

The offective date shall be upon adopiion.” 


READ THE IMPORTANT ACCOMPANYING LETTER 
EXPLAINING THE FACTS REGARDING PROPO- 
SITION NO, 4. 


v8BO NO 


BEST COPY AVAKLABLE 
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PROPOSITION No. 5 
AMEND BY-LAWS IN ORDER TO FURTHER 
REDUCE EXPENSES 


This Article was discussed fer several hours and 
‘was the unanimous opinion of all of the mem- 
bers of the Olfshore Divisio: Executive Council 
vat the following amendments to the Offshore 
Ovimon Cy Laws are essential to prevent a further 
worsening of the financial condition of the Off- 
shore Ovision and the Organization. For example, 
as ine By Laws now read, it can and has been 
aigued that there must be three additional officials 
ected at Vice-Presidents. Further, as the By- 

Law. now tead, the Offshore Division can find 

cc on tne positon of having to elect Fleid 

Reoresentatives for ports already closed. 

eoecetee 

The Olfshore Division By-Laws shall be amended 
wherever and in such respects a* are necessary, io 
provice the foliowing: 

1. The three elected Vice Presidents shall not 
be in adc.tion to the elected Port Agents. 

2. The Vice President (Atlantic) shail be the 
Port Agent of the Port of New York; the Vice President 
(Pac.tic) shall be the Port Agent of the Port of San 
Francisco; the Vice President (Gulf) shell be the Port 
Agent of the Port of Gaiveston. 

3. As economic necessity or as service to she, 
membership may require, the Ollshore Division : 
tive Councii shail, by its majority vote, have the Suthor- * 
ity to close, reciassify or merge ports, and to- designate 
ali Fieid Representatives. ts 


YES {5 NO Cy ae 
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PROPOSITION No. 6 
PILOT DIVISION TRANSFERS 


Tne Pilct Division has requested the saméyr 

prviieges as the Panama Canal member. 

Olishure Division Executive Council unanimously 

passed the loliowing resolution: 

eevee 

“'Resoived: To amend Offshore Division By-Laws, 
Article ti, Section 1(b) and Article XIV, Section 2 to 
provide that tho rules pertaining to the traneter of 
Panama Canal Pilots to the Olfshurs Division be ap- 
plied to those members of the Pilot Division whe wish 
to return to sea." 


YES © 
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BALLOT COMMITTEE 
The O!lsnore Division Executive Councli, at its 
meeting neia October 19, 1973, in Baltimore, elected 
by acciamation, the following to the Ballot Committee 
for the Ratitication of the Offshore Division By-Laws 
Amendmenis. 
Member 
William K. Beach 
Francis E. Kyser 
Orion A. Larson 


Alterrete Member 
P. J. King 

A. Casselberry 
A. J. Beriane 


PROPOSITION No. 7 
INITIATIONS 


Noting that the Initiation Feo for memoershia in 

the IOMM4P has not changed in more than ten 

years, the Otlshore Division Executive Counce 

unanimously adopted the following resoluiion to 

make tie fee more realistic and commensurate 

with the benefits of membership: 

eeeee 

WHEREAS, there has not been any increase in 
the Initiation fees for new members since 1963, and 

WHEREAS, the average income of our members 
has more then doubled during that ten-year period, 
and 

WHEREAS, the pension benelits for an eligite 
member have increased manifoid in the ten-year period, 
snd 

WHEREAS, the vacation benetits during that pe- 
riod have increased as much as five times aboard cer- 
tein vessels, and 

WHEREAS. the welfare benefits have Decn vastiy 
expadded-in both the acope of benel.!s and tne dolar 
value of the Henefiis in that ten-year period, and 
WHEREAS. the improvements in working rules 
conditions have greatly increased the income and 
shipboard comlost of our members, and 

WHEREAS, (he Pension and Weillare Pian ceain 


') Denelits incrdase. “the widows’ option, and five-year 


pay out provisions have vastly improved the security of 
our members’ families; 

NOW, THEREFORE, BE IT RESOLVED, that the 
initiation fee for a new member shali be three months’ 
base pay as provided under the then current contract. 


’ The base pay shall be as provided for Ciass A-3 auio- 
-%a| vimated vessels. The rate of base pay shaii be at tne 


license rating held by the applicant for memdersh.p. 
The license reting sheli be such license heic by tne 
applicant at the time of his acceptance into member- 
ship. However, if the epplicant prepays his initiaiion 
fee, then the license rating shall be such license held 
by the applicant at the time the full pre-payment is 


The full initiation fee must be paid before any 
applicant may become a new member. 


YES NO 
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VOTING INSTRUCTIONS 

Statement on face of the RETURN ENVELOPE must 
be completed and signed. (Signature and Social 
Security Number) 
You must pul your Baiiot in the Enveio e marked 
“SECRET BALLOT": and seal It. 

. Insert SECRET BALLOT Envelope in the RETUAN 
ENVELOPE, SEAL; then mail. 
Oo not send checks, money orders, cash, etc.. siong 
with your ballot. 
A duplicate bellot shall not supersede the original 
beillot voted. 
in the case of lost of destroyed daliots, ;equest 
forme tor duplicate ballots can be obtained from 
any Offehore Divieion Unien Hail. 
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